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Judgement

John Beaumont, Kt., C.J.—This is an appeal against a judgment of the First Class
Subordinate Judge of Sholapur. The plaintiffs are suing to enforce a mortgage
passed on September 10, 1924, by the adoptive mother of defendant No. 1.
Defendant No. 1 contends that the mortgage is not for legal necessity and
therefore is not binding upon his interest in the mortgaged property. The learned
Judge held that in respect of Rs. 3,200, out of the total sum of Rs. 4,000
advanced, the mortgage was for necessity, but he held that the remaining Rs.
800 was not for necessity, and he passed an order on defendant No. 1 to pay out
of the mortgaged property the sum of Rs. 6,400 which was based on the view
that the total principal sum secured was Rs. 3,200.

2. On the facts, I think, there is no reason for challenging the learned Judge''s
finding. Rs. 3,000 was required by the adoptive mother of defendant No. 1 to
pay off subsisting mortgages on the property, and the learned Judge held that a
further Rs. 200 was also required for purposes of necessity. The balance,
according to the allegation of the mortgagee, was required to pay off
miscellaneous debts, and for the maintenance of the minor mortgagor.
Admittedly, there was no evidence whatever that the adoptive mother had
incurred any debt. The mortgagee merely took her word for it without any
inquiry. I think, therefore, the learned Judge was right in holding that the
mortgagee had not established that more than Rs. 3,200 was borrowed for legal

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/purushottam-damodar-raichurkar-… Page 1 of 3



necessity.

3. On those facts Mr. Abhyankar for the appellants contends that the mortgage is
good for the full amount purported to be secured, and for that he relies on the
decision of the Privy Council in (1926) L.R. 54 I.A. 79 (Privy Council) In that case
the Privy Council were dealing with a sale by a manager for Rs. 3,500, and it was
proved that out of that sum Rs. 3,000 was required for legal necessity. The Privy
Council held that in the circumstances the sale was for necessity and that it was
not essential for the purchaser to prove that the whole of the purchase money
had been applied for necessity. The particular passage on which Mr. Abhyankar
relies for his contention that the principle of that case applies to the present
case, which is one of mortgage, is at p. 84. Their Lordships say:

The learned judges seem to have lost sight of the true question which falls to be
answered in such cases?namely, whether the sale itself was one which was
justified by legal necessity. This is the point of view from which the matter is
approached in the earliest case cited at the Bar of Hunoomanpersaud Panday v.
Mussumat Baboo Munraj Koonweree (1856) 6 M.I.A. 393decided by the Board in
1856. The case related to a charge upon property by way of mortgage, and not
to a sale, but the principles to be applied appear to their Lordships to be the
same as in the case of a sale of property.

4. I think Mr. Abhyankar''s contention illustrates the danger of wresting a dictum
from its context. All that their Lordships mean in the passage which I have read
is that the principles to be applied in considering whether a sale is for legal
necessity are the same as the principles to be applied in considering whether a
mortgage is for legal necessity. But they do not, in my opinion, mean to suggest
that the effect of a sale for a larger sum than immediate necessity requires is
necessarily the same as the effect of a mortgage for a larger sum than is
required. As their Lordships point out in that case "it is not always possible for
the father of a family to sell just that share of the property which will bring in the
precise sum which is wanted to clear the debts which are binding ; "and what the
Court has to consider in the case of a sale is whether the sale should be set aside
or not. The sale is either valid or invalid. In the case of a mortgage the position
of course is entirely different. A mortgage may be valid for less than the whole
amount advanced, or it may be valid for the whole amount against one
defendant, and for part of the amount only against another defendant. In
enforcing a mortgage the Court takes an account of what is due, and on the
taking of such account I see no reason why a reversioner, against whom the
mortgage is sought to be enforced, should not take the point that, as against his
interest in the mortgaged property, the mortgage is good only for that part of the
mortgage debt which was required for legal necessity. Certainly the case of
Hunoomanpersaud Panday v. Mussumat Baboo Munraj Koonweree (1856) 6
M.I.A. 393 on which their Lordships relied in (1926) L.R. 54 I.A. 79 (Privy
Council) is not an authority against the view which I have expressed, because in
the actual report which their Lordships made to Her Majesty they say (p. 425):
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And their Lordships are of opinion that the validity, force, and effect of the Bond,
as to all and each of the sums, of which the sum of Rs. 15,000, thereby
purporting to be secured, is composed, depend on the circumstances under
which the sums, or such of them as were advanced by the Appellant, were
respectively so advanced by him.

5. This question was also considered by a Bench of the Patna High Court in
Divarka Ram v. Bakshi Parnaw Prasad Singh ILR (1935) Pat. 595. In that case
the Bench came to the conclusion that it was always open, in a suit to enforce a
mortgage, for the defendant to contend that a part of the mortgage debt was not
binding upon him or upon his share of the mortgaged property on the ground
that it was not borrowed for legal necessity. I think that is the correct view. I
have dealt with this point, which seems to me to be free from difficulty, rather
more fully than I should normally have thought necessary, because I have had
several cases recently in which the point has been raised.

6. In my view, therefore, the decree which the learned Judge made allowing to
the plaintiff only that portion of the principal which was advanced for legal
necessity is correct.

7. The appellant has also contended that the learned Judge was wrong in holding
that defendant No. 1 is an agriculturist. But, as the defendant himself and one of
his witnesses gave evidence that he lived by cultivating lands and there was no
evidence to the contrary, I think the learned Judge was right in holding that the
defendant was personally an agriculturist, and in directing accounts to be taken
on the basis on which he did direct them. In my opinion, therefore, the appeal
fails and must be dismissed with costs.

N.J. Wadia, J.

8. I agree.
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