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Judgement

Ram Mohan Reddy, J.—Defendants 1 to 4 in O.S. No. 222/2002, on the file of the
Civil Judge (Sr. Dn.), Holenarasipura aggrieved by the order dated 17.1.2013
allowing I.A. No. 21 under Order 6 Rule 17 of CPC filed by the plaintiff to amend
the plaint, have presented this petition.

2. In the suit for declaration of title, to immovable property, instituted by the
respondent, a surveyor when appointed, submitted a report pointing that
petitioners encroached upon a portion of the suit schedule properties. The
plaintiff asserted that it was on the report of the surveyor that it came to his
knowledge over the encroachment by the defendants, filed I.A. No. 21 under
Order 6 Rule 17 of CPC to amend the plaint and an additional prayer for
possession of the encroached portion of the property. That application was
opposed by filing statement of objections inter alia contending, that, since the
stage of the suit was for recording evidence the proviso to order 6 Rule 17
applies, denying plaintiff the relief of amendment of the plaint. In addition, it was
contended that the amendment would bring in a fresh of cause of action and the
relief of possession changes the nature of the suit and on that score too, the
plaintiff must be denied the benefit of amendment of the plaint.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/puttashetty-and-others-appellant-... Page 1 of 2



3. The trial Court having regard to the pleadings of the parties, accepted the plea
of the plaintiff that allowing the application and permitting amendment would
avoid multiplicity of proceedings, while, the defendant would have every right to
file additional statement and adduce evidence, and that, the additional relief for
possession of the encroached portion of the property does not change the nature
of the suit or cause of action. The trial Court followed the reported opinions,
observing, that alternative relief of possession and ejectment of trespassers are
not inconsistent with the original pleading, if sought, by way of amendment and
that such amendment, would not cause prejudice to the defendant. The trial
Court also noticed that in Ajendraprasadji N. Pande and Another Vs. Swami
Keshavprakeshdasji N. and Others, , it was held that after commencement of
trial and examination of witness, amendment cannot be permitted to introduce
new and totally inconsistent case. In the facts and circumstances of the case on
hand, the trial Court held that the observations in Ajendraprasadji, supra, has no
applicability and accordingly, by the order impugned, allowed I.A. No. 21.

4. Learned counsel for petitioners reiterates the very same contentions as were
advanced before the court below, however, learned counsel is unable to point out
to any legal infirmity occasioning grave injustice to the petitioners by the order
impugned. Since no new case is introduced or totally inconsistent case made out
by the amendment to the plaint, the decision in Ajendraprasadji''s case does not
apply and the court below was fully justified in allowing I.A. No. 21.

Petition is devoid of merit and rejected.
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