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Judgement

P.K. Misra, J.—The questions referred to the Full Bench for determination in the
context of Tamil Nadu Acquisition of Land for Harijan

Welfare Schemes Act, 1978 (Tamil Nadu Act 31 of 1978) hereinafter referred to
as ""the Act"" are as follows:

i) Is it necessary for the Collector to give a personal hearing to the owner in the
context of his objections and the remarks of the Tahsildar?
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ii) Is the owner entitled to a copy of the report of the Special Tahsildar or not?

iii) Should the Collector record his reasons in his order while dealing with the
objections of the owner?

2. Before considering these questions, a brief introduction is required. The Act
was enacted in the year 1978 to provide for acquisition of land for

Harijan Welfare schemes. As soon as the Act was enacted, it was mired in legal
controversy and its validity was challenged. The Madras High

Court, by its judgment dated 09.09.1981 declared that the Act was ultravires of
the Constitution of India. However, in appeal, the Supreme Court

upheld the validity of the Act except Sub-section (1) of Section 11 to the extent
that such provision provided that the compensation shall be paid in

instalments. Such decision of the Supreme Court is reported in State of Tamil
Nadu and Others Vs. Ananthi Ammal and Others,

3. The relevant provisions may be noticed.
3.1 u/s 3(g) of the Act, Harijan Welfare Scheme"" means,

any scheme for provision of house-sites for Harijans for constructing, extending
or improving any dwelling-house for Harijans or for providing any

burial or burning grounds for Harijans or for providing any pathway leading to
such dwelling-house, burial or burning grounds, or for providing any

other amenity for the benefit of Harijans.

3.2. u/s 3(f) of the Act, ""Harijan"" means ""members of the scheduled Castes
and include Scheduled Tribes;

(Explanation) (1) ""Scheduled Castes"" means the castes, races or tribes or parts
of, or groups within, castes, races or tribes specified in the

Constitution (Scheduled Castes) Order, 1950, made by the President under
Article 341 of the Constitution as amended by the Scheduled Castes

and Scheduled Tribes Order (Amendment) Act, 1976 (Central Act 108 of 1976).

(2) ""Scheduled Tribes"" means the tribes or tribal communities, or parts of, or
groups within, tribes or tribal communities, specified in the

Constitution (Scheduled Tribes) Order, 1950 made by the Scheduled Castes and
Scheduled Tribes Order (Amendment) Act, 1976 (Central Act

108 of 1976).
3.3. Section 4 of the Act is extracted hereunder:

Section 4 - Power to acquire land - (1) Where the District Collector is satisfied
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that, for the purpose of any Harijan Welfare Scheme, it is

necessary to acquire any land, he may acquire the land by publishing in the
District Gazette a notice to the effect that he has decided to acquire the

land in pursuance of this section.

(2) Before publishing a notice under Sub-section (1), the District collector or any
officer authorised by the District Collector in this behalf, shall call

upon the owner or any other person, who, in the opinion of the District Collector
or the officer so authorised may be interested in such land, to

show cause why it should not be acquired.

(3)(a) The District collector may, where he has himself called upon the owner or
other person to show cause under Sub-section (2), pass such

orders as he may deem fit on the cause so shown;

(b) Where any officer authorised by the District Collector has called upon the
owner or other person to show cause under Sub-section (2), the

officer so authorised shall make a report to the District Collector containing his
recommendations on the cause so shown for the decision of the

District collector. After considering such report, the District Collector may pass
such orders as he may deem fit.

4. Section 23 of the Act empowers the Government to make rules. The Tamil
Nadu Acquisition of Land for Harijan Welfare Schemes Rules

1979, (hereinafter referred to as ""the Rules"") have been framed pursuant to
such provisions.

4.1 Under Rule 2(b) "Form'" means a form appended to these rules.

4.2. Rule 3 contemplates the procedure for acquisition of land and is extracted
hereunder:

3. Procedure for acquiring land -

(i) The District Collector or the officer authorised by him in this behalf shall serve
a show cause notice in Form I under Sub-section (2) of Section 4

individually on the owner or on all persons interested in the land to be acquired.
If the owner or any other person interested in the land resides

elsewhere than where the land is situated, the show cause notice shall be sent
by registered post (Acknowledgment Due) to the last known address

of the owner or any other person interested.

(i) The District Collector, if, after passing such orders as required by Sub-
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sections (2) and (3) of Section 4, is satisfied that it is necessary to

acquire the land, notice in Form II to that effect shall be published in the District
Gazette.

5. Form I, which is relatable to Rule 3(i), is to the following effect:
Form I

Notice is hereby given that the land/lands specified in the Schedule below and
situated in

village, taluk
district is/are necessary to be acquired for the purpose of

All persons interested in the land/lands are accordingly directed to lodge before
the Collector of district/Officer authorised by the Collector of

district under Sub-section (2) of Section 4 of the Tamilnadu Acquisition of land
for Harijan Welfare Schemes Act, 1978 (Tamil Nadu Act 31 of

1978), within fifteen days after service of this notice, a statement in writing of
their/your objections if any, showing cause why the land/lands

mentioned in the schedule below should not be acquired.

The statement of objections, if any, received after the expiry of the time
stipulated or sent by a person, who is not interested in the land, is liable to

be summarily rejected.

The statement of objections, if any, received within the time stipulated will be
enquired into at on the at the office of the Then/you will be

at liberty to appear in person or represented by pleader and adduce any oral and
documentary evidence in support of their/your, objections, failing

which, it will be presumed that they/you have no objection whatsoever in respect
of the said land/lands to be acquired and action will be taken

accordingly.

6. The statutory provisions thus make it clear that the District Collector is the
authority to exercise the power of eminent domain. As per Section

4(1), it is required that the collector should be satisfied that the land is required
for the purpose of any Harijan Welfare Scheme. Notice is required

to be published in the District Gazette regarding the decision of the Collector to
acquire the land. However, before taking such action, u/s 4(1), the

District Collector or any officer authorised by the District Collector is required to
call upon the owner or any other person, who, in the opinion of
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the District Collector or authorised officer may foe interested to show cause why
such land should not be acquired. u/s 4(3)(a), after the cause is

shown, the District Collector where notice has been issued by him, may pass
such orders as he may deem fit. However, u/s 4(3)(b), where such

notice is issued by the authorised officer, such officer is required to make a
report to the District Collector containing his recommendations on the

cause shown, for the decision of the District Collector and the District Collector
may pass such orders as he may deem fit after considering such

report.

7. From the contents of Form I, it is apparent that the land owner or interested
person is required to file objection within fifteen days after service

of such notice in Form I and the objection if received after the time stipulated is
liable to be summarily rejected. Similarly, the objection sent by

person who is not interested in the lard is also liable to be summarily rejected.
However, the statement of objection received within the time, has to

be enquired into at the office specified in such notice. In other words, if the
notice has been issued by the District Collector, such objection would

be enquired into at the office of the District Collector; whereas if the notice is
issued by the authorised officer, such objection filed within time

would be enquired into at the office of such authorised officer. The land owner or
the interested person is also at liberty to adduce any oral or

documentary evidence in support of the notice. Failure to be present in person or
through pleader would lead to presumption that the noticee has

no objection in respect of the land acquired.

8. From a combined reading of the provisions contained, in Section 4, Rule 3 and
the Form-I, it is thus apparent that the notice to show cause can

be issued either by the District Collector or by the authorised officer. Where such
notice is issued by the District Collector, all subsequent

proceedings are continued before him and ultimately the Collector takes a
decision on the basis of enquiry held by him. However, where such

notice is issued by the authorised officer, the enquiry is conducted by such
officer, who is thereafter required to make a report containing his

recommendations on the cause shown by the owner and the decision is required
to be taken by the District Collector.

9. The controversy is confined to the procedure to be followed when such enquiry
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is held by the authorised officer.

10. In Thirumathi Pushpa Bai Bainsingh Vs. District Collector Tirunelveli
Kattabamman District and others, a Division Bench, while dealing with

the matter, without any detailed discussion set aside the order of the District
Collector on the ground that after such report was submitted before

the District Collector, no further opportunity had been given to the land owner
and directed the District Collector to reconsider the matter after

giving an opportunity to the land owner. Thereafter, a learned Single Judge of
this Court in the decision reported in 2000 WLR 559 (Sannasi, S.

and Ors. v. District Collector, Pudukkottai and Anr.) distinguished the aforesaid
order of the Division Bench, analysed the various provisions and

came to the conclusion that no such opportunity is contemplated u/s 4 of the
Act. Subsequently, in 2005 2 L.W. 199 (The District Collector,

North Arcot Ambedkar District, Vellore and Anr. v. Manickam), the Division Bench
without any detailed discussion accepted the contention of

the State that it is not necessary for the District Collector to give a second
opportunity of hearing.

11. In Abdul Husein Tayabali and Others Vs. State of Gujarat and Others, , while
considering the question of necessity of a further enquiry by the

State at the stage of taking an appropriate decision u/s 6 of the Central Act, it
was observed.:

16. The last proposition of Mr. Sanghi was that even though an inquiry u/s 5-A
may be an administrative inquiry, the State Government was bound

to give an opportunity to be heard to the appellants after receiving the report
thereunder and before making up its mind for the purpose of issuing

Section 6 notification. It is not in dispute that during Section 5-A inquiry the
appellants were heard and their objections were taken on record. u/s

5-A, the Collector has to hear the objections of the owner, take them on record
and then submit his report to the Government. The Section also

requires him to send along with his report the entire record of his inquiry which
would include the objections. The report has merely

recommendatory value and is not binding on the Government. The record has to
accompany the report as it is for the Government to form

independently its satisfaction. Both are sent to enable the Government to form
its satisfaction that the acquisition is necessary for a public purpose

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/r-pari-appellant-hash-the-special-... Page 6 of 29



or for the Company. It is then that Section 6 notification which declares that
particular land is needed for either of the two purposes is issued. The

Government thus had before it not only the opinion of Master but also all that the
appellants had to say by way of objections against the proposed

acquisition. The appellants therefore had an opportunity of being heard. Neither
Section 5-A nor any other provision of the Act lays down that a

second opportunity has to be given before the issuance of Section 6 notification.

The said decision was followed in Kalumiya Karimmiya Vs. The State of Gujarat
and Others, , wherein it was Observed:

6. ...Although ordinarily, there should be no difficulty in furnishing a copy of the
report u/s 5-A to an objector, when he asks for the same, it is not

a correct proposition that hearing u/s 5-A is invalid because of failure to furnish a
copy of the report at the conclusion of the hearing under the said

section. Unless there were weighty reasons, a report in a public enquiry like this,
should be available to the persons who take part in the enquiry.

But failure to furnish a copy of the report of such an enquiry cannot vitiate the
enquiry if it is otherwise not open to any valid objection. Apart from

this solitary ground, our attention has not been drawn to any infirmity in the
hearing u/s 5-A. We are, therefore, unable to hold that the said enquiry

u/s 5-A was invalid.

7. The matter would have been different if a second enquiry were essential under
the law at the stage when the State Government was considering

the report u/s 5-A for issuing its declaration u/s 6 of the Act. We are, however,
clearly of opinion that there is no reason to hold that a second

hearing by the State Government at that stage is necessary u/s 6 of the Act.
(See Abdul Husein Tayabali and Others Vs. State of Gujarat and

Others, . Since that is the position in law, failure to furnish a copy of the report u/
s 5-A is innocuous. ...

12. The learned Additional Advocate General appearing for the State has
submitted than the decision of the learned Single Judge, which was

based on the observation made by the Supreme Court in Abdul Husein Tayabali
and Others Vs. State of Gujarat and Others, , and the decision of

the Division Bench in 2005 2 L.W.199 (cited supra) taking similar view, require
no reconsideration as according to him, the provisions contained

in Section 5-A and 6 of the Land Acquisition Act, 1894, (hereinafter referred to
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as ""the Central Act"") are very much similar to the provisions
contained in Section 4 of the Act.

13. The main contention on the part of the learned Counsels appearing for the
private land owners (the writ petitioners) is to the effect that even

though some provisions of the Act are similar to the provisions contained in the
Central Act, both the Statutes cannot be categorised as pari

materia in all respects and therefore the ratio of the decision of the Supreme
Court in Abdul Husein Tayabali and Others Vs. State of Gujarat and

Others, need not be applied to the State Act particularly keeping in view the
peculiar situation pertaining in the State as highlighted by the learned

Single Judge in his order of reference.

14. In State of Tamil Nadu and Others Vs. Ananthi Ammal and Others, , while
reversing the decision of the Madras High Court and upholding the

validity of the provisions contained in the Act, except the provisions contained in
Section 11 providing for compensation by instalments, the

Supreme Court had observed as follows:

8. Sub-section (1) of Section 4 empowers the District Collector, if he is satisfied
that it is necessary to acquire some land for the purpose of an

Harijan Welfare Scheme, to acquire that land by publishing in the District Gazette
a notice to the effect that he has decided to acquire it in

pursuance of Section 4, Sub-section (2) of Section (2) of Section 4 obliges the
District Collector or any Officer authorised by him in this behalf to

call upon the owner or any other person who, in the opinion of the District
Collector or the Officer so authorised, is interested in such land to show

cause why it should not be acquired. Where the District Collector has called upon
the owner or other person to show cause under Sub-section

(2). Clause (a) of Sub-section (3) requires him to pass orders on the cause so
shown. Where an Officer authorised by the District Collector has

called upon the owner or other person to show cause under Sub-section (2),
Clause (b) of Section 3 requires that Officer to report to the District

Collector his recommendations on the cause so shown and the District Collector
is required to pass such orders as he may deem fit after

considering the report. Sub-section (2) of Section 4, therefore, obliges the
acquiring authority to serve notice upon the land owner and other

persons interested in the land to show cause why it should not be acquired. By
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reason of Sub-section (3) of Section 4, such cause has to be taken

into account and orders passed in respect thereof. It is only thereafter that the
acquiring authority can arrive at the satisfaction that it is necessary to

acquire the land. The provisions of Section 4, therefore, substantially encapsulate
the provisions of Sections 4 to 6 of the Land Acquisition Act, the

only major difference being that, under the said Act, it is the District Collector
and not the State Government who must be satisfied that the land is

required to be acquired. It does not appear to us that this is a provision which is
unreasonable or arbitrary.

(Emphesis added)

15. Learned Additional Advocate General has made the aforesaid observation his
main plank in contending that since the provisions contained in

Section 4 ""substantially encapsulate"" the previsions of Sections 4 to 6 of the
Land Acquisition Act, the decision of the Supreme Court in Abdul

Husein Tayabali and Others Vs. State of Gujarat and Others, laying down the
ratio that after receipt of the report u/s 5-A of the Land Acquisition

Act, 1894, there is no necessity for the State Government to give any further
opportunity of hearing or even opportunity of making representation

by the land owner, apply with full vigour to the State Act.

16. It is true that Section 4 of the State Act substantially encapsulates the
provisions of Sections 4 to 6 of the Central Act. However, there are

certain subtle and yet important differences between the two Acts. As a matter
of fact, in State of Tamil Nadu and Others Vs. Ananthi Ammal and

Others, , the Supreme Court itself observed that there was a major difference to
the effect that under the State Act it is the District Collector and

not the Government, who must be satisfied that the land should be acquired. It
is of course true that this major difference did not make the

provisions contained in Section 4 unreasonable or arbitrary as observed by the
Supreme Court. Apart from the fact that under the Central Act the

ultimate decision as to whether the land should be acquired or not vests with the
Stats Government and not with the District Collector, who

obviously is less experienced, there are certain other important differences which
can be noticed.

17. In the Central Act, Section 5-A itself contains detailed provision enabling the
person interested to object to the land acquisition, as apparent
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from Section 5-A(1). u/s 5-A(2), every such objection is required to be made
before the Collector (which means the Land Acquisition Collector

as defined) and such provision itself expressly contemplates that the Collector
shall give the objector an opportunity of being heard. Thereafter the

Collector is empowered to make reports together with record of the proceedings
held by him for the decision of the appropriate Government.

Section 5-A(2) itself contemplates that the decision of the appropriate
Government on the objection shall be final. Under the Land Acquisition

(Tamil Nadu Amendment) Act. 1996 (Act XVI of 1997), certain amendments have
been effected in respect of Section 5-A(2) of the Central Act

and as per such Tamil Nadu Amendment, the report is required to be made to
the Government, where the notification under Sub-section (1) of

Section 4 was published by the Government and to the Commissioner of Land
Administration, where the notification under Sub-section (1) of

Section 4 was published by the Commissioner of Land Administration or by the
Collector. In exercise of power conferred u/s 55(1) of the Central

Act, Rules have been amended as per Land Acquisition (Tamil Nadu) Rules.
Under Rule 4(b) notice is required to be given to the objector as well

as to the department or the company requiring the land and the copies of the
objections are required to be forwarded to such department or

company and such department or company is permitted to file statement by way
of answer to the objections. Under Rule 4(c), on the date fixed

for enquiry, the Collector is required to hear the objector as well as the
department or the company and record any evidence that may be

produced by both in support of the objections and in support of the need for
acquiring the land. Under Rule 5, on completion of the enquiry, the

Collector is required to submit the case for the decision of the Government
through the Commissioner of Land Administration in the manner

provided in Section 5-A(2) of the Land Acquisition Act and under Rule 6, ""On
consideration of the objections and the reports thereon, if

Government decide that the land should he acquired, the draft declaration u/s 6
shall he approved by the Government and published in the Tamil

Nadu Government Gazette as required under Sub-section (1) of the said section
in two daily newspapers circulating in that locality.

It is thus obvious that the statutory provisions including the Rules contain the
detailed provisions in the manner in which such enquiry is to be held
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and the extent to which the principles of natural justice are required to be
followed.

18. Under the State Act, the statutory provisions in the shape of Section 4 and
Rule 3 are silent regarding holding of any enquiry (either by the

District Collector or by the authorised officer). The statutory provisions merely
contemplate issuance of notice to show cause and the Rules only

contemplate issuance of notice in From I. However, such Form I specifically
contemplates ""the statement of objections, if any,"" received within the

time stipulated will be enquired into ""at a particular place"" on ""a particular
date"" at the office of ""a particular officer"", to be specified in such notice.

The Form-I further contemplates that the person interested is at liberty to
appear and to adduce any oral and documentary evidence in support of

his objection. It is no doubt true that such a notice in the statutorily prescribed
form can be considered as part of the Rules. However, the

procedure to be followed by the authorised officer is not specifically laid down,
save and except as contained in Section 4(3)(b). This clause only

contemplates that the officer authorised shall make report to the District
Collector containing his recommendations on the cause so shown for the

decision of the District Collector. It further contemplates that the District
Collector may pass such orders as he may deem fit after considering such

report. The provisions contained in the Act, the Rules or in Form-I do not
specifically envisage as to which record will be placed before the

District Collector. Similarly the provisions are silent as to whether the copy of
report of the authorised officer is required to be furnished to the

objectors. The principles of natural justice .regarding furnishing of copy of report
can be considered as super added to such provisions. It cannot

be said that merely because the Form-I does not specifically prescribe any
further opportunity, such opportunity is impliedly prescribed. Since the

Central Act had specifically and in detail made certain provisions, it is reasonable
to conclude that the Central Act has exhaustively laid down the

manner in which and the extent of principles of natural justice is required to be
complied with and impliedly excluded any other extension of

principles of natural justice; whereas under the State Act the statutory provisions
and the Rules being silent, the scope and extent of natural justice

to be followed need not be confined to whatever has been, described in the Form-
I.
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19. Under the Central Act, the power of eminent domain is with the appropriate
Government, which obviously would mean an officer of very high

rank and experience, whereas under the State Act it is with the Collector, who
obviously is an officer of much inferior rank and less experience as

compared to the Secretary to the Government. Since enormous power and
responsibility have been vested with a comparatively less senior and

less experienced officer, to lessen the possibility of any arbitrary and immature
decision being taken, it is always desirable to strengthen the

procedural safeguard by reading into the provisions, the principles of natural
justice in the shape of at least giving an opportunity of making a further

representation to the Collector on the recommendation / report of the authorised
officer.

20. This aspect can be viewed from another angle. Neither in Section 4 nor in the
Rules or even in the Form-I, there is any guideline prescribed as

to when the matter would be delegated to the authorised officer or when the
matter is to be retained by the Collector. Under the provisions of the

State Act, certain power can be exercised by the prescribed authority. According
to Section 3(j), ""Prescribed Authority"" means any authority or

Officer authorised by the Government in this regard, by notification. However,
""authorised officer"" as contemplated in Section 4(2) or (3) is an

officer to be authorised by the District Collector and may be different from the
prescribed authority. This is clear from the expression contained in

Section 4(3)(b) to the effect ""Where any officer authorised by the District
Collector has called upon the owner or other person to show cause

under Sub-section (2), the officer so authorised shall make a report to the
District Collector..."" The question as to whether the proposal to initiate

acquisition proceedings is to emanate from the District Collector or an officer
authorised by the District Collector is thus left to the discretion of the

District Collector. If the District Collector, deigns it fit to issue notice himself, the
concerned owner or the interested person will have the privilege

of filing his objection and having the matter enquired into by the District
Collector and can thus avail the benefit of enquiry and personal hearing

before the District Collector, whereas if the District Collector for whatever reason
thinks it proper to delegate such power to the officer authorised

by him, such objection is to foe filed before the authorised officer and. the
enquiry is to be held by such authorised officer and thereafter the report

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/r-pari-appellant-hash-the-special-... Page 12 of 29



is to be submitted before the District Collector. Under the Central Act, there is no
such possibility as the enquiry u/s 5-A is statutorily required to

be made by one authority, namely, the Collector (The Collector as defined in the
Land Acquisition Act, 1894).

21. In this connection, it may be stated that when specifically question was put
to the learned Additional Advocate General as to in which matters

the notice will be issued by the District Collector and in which matters the notice
will be issued by the authorised officer, learned Addl. Advocate

General submitted that when a smaller patch is required to be acquired and less
number of persons are interested in filing the objection, the

Collector can conveniently take up the matter as he can spare some time"" and if
the extent of land required to be acquired is more and as such

more number of persons are likely to be interested in filing objections, the
District Collector because of his manifold other duties may not have

sufficient time to tackle the matter and in such an event he may authorise
another officer to issue notice and to hold enquiry and to submit the

report.

22. We find this submission to be rather inappropriate and unconvincing and do
not think such an approach would be a proper approach. We

rather feel that if more persons are likely to be affected, it would be expected of
the Collector to bestow personal and careful attention rather than

when lesser number of persons are likely to be affected.

23. Either way the situation does not appear to be happy and there is no
apparent guideline in the matter. Even though the validity of such provision

does not appear to have been challenged on account of excessive and unbridled
delegation, the matter can be regulated by laying down well

defined guideline in the shape of statutory rules rather than leaving it to the
untrammeled discretion of the Collector. At any rate, the possibility of

such challenge can be waived by following a definite procedure to the effect that
the cases where the objections are required to be filed before the

authorised officer and enquiry is to be held by such authorised officer, the
persons likely to be affected can be given some semblance of equality in

treatment by giving them opportunity of filing further representation to the
District Collector by pointing out the perceived shortcomings in the

report of the authorised officer and by highlighting their own grievances.
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24. Apart from the above, subtle and yet important distinctions between the two
Acts, there are other dissimilarities, particularly after the

amendment of the Central Act by Act 29 of 1984, which can be noticed hereunder.

Under the State Act, no time limit is fixed for completion of the enquiry either
before the District Collector or before the authorised officer and for

taking any appropriate decision, whereas under the Central Act, specific time
frame is contemplated, including the time fixed for completion of

award enquiry. Under the State Act, solatium payable is significantly less than
the solatium payable under the Central Act after such amendment

has been effected. Similarly there is no provision corresponding to Section 23(1-
A) and the interest payable remains unaltered notwithstanding the

fact that under the Central Act interest payable has been increased. These are
the matters which are required to be considered by the State

Government. Since the State Government is expected to discharge its duty as an
ideal State, it is obvious that the State is required to balance

different factors and to come to an appropriate decision. We are conscious that
mere disparity in payment of solatium and other benefits may not

be a ground for questioning the validity of an Act. However, as an ideal State, it
is obviously always the duty of the State to dispel any doubt

regarding inequality. In this context, it has to be remembered that the State
Government has also power to acquire lands for the purpose of

rehabilitation of the persons belonging to ""other backward communities"" or

most backward communities"", in which event, the State is required to

take resort to the provisions contained in the Central Act. Even though the object
of acquisitions under these two Acts may be similar, that is to

say, to rehabilitate the deprived persons of the society, the resultant
compensation may vary to great extent, which is again a matter required to be

considered by the State Government.

25. These being some of the important distinctions, it cannot be said that both
the statutes are in pari materia in all aspects and we venture to

observe chat ratio of the decisions of the Supreme Court in Abdul Husein Tayabali
and Others Vs. State of Gujarat and Others, and Kalumiya

Karimmiya Vs. The State of Gujarat and Others, may not be made applicable and
the persons likely to be affected should be given further

opportunity of making a further representation to the District Collector on the
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report recommendation of the authorised officer.

26. The Division Bench decision in Thirumathi Pushpa Bai Bainsingh Vs. District
Collector Tirunelveli Kattabamman District and others, ,

contemplated giving a further personal enquiry/hearing before the Collector. In
our opinion, such a conclusion cannot be envisaged because in such

an event there will be duplication of enquiry inasmuch as one enquiry will be held
by the authorised officer and another enquiry will be held by the

District Collector. Therefore, it would be reasonable to conclude that where the
enquiry is held by the authorised officer, the report of such officer

shall be made available to enable the person interested to make a further
representation to the District Collector instead of insisting upon a second

formal enquiry.

27. It was submitted on behalf of the State that if copy of the report of the
authorised officer is to be furnished and opportunity of making a further

representation to the District Collector would be given, the proceedings may be
delayed and the object of the Act for speedy acquisition may be

defeated.

We do not think that by furnishing a copy of the report / recommendation of the
authorised officer and giving opportunity of making a further

representation would unduly delay any such proceedings. In our opinion, if the
copy of the report / recommendation of the authorised officer is

given to the owner at the time when such report / recommendation is sent to the
District Collector and the owner is called upon to make further

representation, if any, within a period of two weeks from the date of receipt of
such report, the proceedings would not get unduly delayed.

28. We feel emboldened to take the above view, in view of the expanding
horizons of the principles of natural justice and extended application of

such principles to matters which are even considered to be administrative in
nature.

29. Mr. S. Parthasarathy, learned Senior Counsel, relying upon the decision in
Gullapalli Nageswara Rao and Others Vs. Andhra Pradesh State

Road Transport Corporation and Another, , contended that if one person, namely,
the authorised officer, hears and another, namely, the District

Collector, decides, then the personal hearing becomes an empty formality and,
therefore, a further opportunity of personal hearing should be given
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by the District Collector, who has to take up a final decision.

The principle laid down by the Supreme Court in the aforesaid decision related to
the question of personal hearing in a quasi-judicial proceedings

and we do not think such proposition could be made universally applicable to a
proceeding which is essentially administrative in nature.

It was submitted on behalf or the petitioners that the power exercised u/s 4 of
the Act should be considered as exercise of quasi-judicial power as

any decision of the Collector is likely to affect the right of the person whose
property may be acquired.

30. In AIR 1964 SC 643 (Jayantilal Amratlal Shodhan v. FN. Rana and Ors.) it
has been observed that the report submitted by the Collector u/s

5-A of the Land Acquisition Act, 1894 is an administrative report and the
subsequent decision of the Government u/s 6 is equally and

administrative decision.

31. In Parshottam Jadavji Jeni Vs. The State of Gujarat and Others, it has been
observed:

5. ...When rules have been framed regulating the enquiry u/s 5-A of the Land
Acquisition Act, 1894, it is not necessary to consider whether the

enquiry is administrative or quasi-judicial and whether rules of natural justice
have been complied with ...

32. Though it is not possible to agree with the submission made by the
petitioners that enquiry u/s 4 and the subsequent decision of the Collector

partake the nature of the quasi-judicial enquiry the trend of law now universally
accepted is that even in administrative matters there is duty to act

fairly and not arbitrarily and to apply the principles of natural justice.

33. In A.K. Kraipak and Others Vs. Union of India (UOI) and Others, , it was
observed:

13. The dividing line between an administrative power and a quasi-judicial power
is quite thin and is being gradually obliterated. For determining

whether a power is an administrative power or a quasi-judicial power one has to
look to the nature of the power conferred, the person or persons

on whom it is conferred, the framework of the law conferring that power, the
consequences ensuing from the exercise of that power and the

manner in which that power is expected to be exercised. ...In recent years the
concept of quasi-judicial power has been undergoing a radical
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change; what was considered as an administrative power some years back is
now being considered as a quasi-judicial power.

14. ...With the increase of the power of the administrative bodies it has become
necessary to provide guidelines for the just exercise of their

power. To prevent the abuse of that power and to see that it does not become a
new despotism, Courts are gradually evolving the principles to be

observed while exercising such powers. In matters like these public good is not
advanced by a rigid adherence to precedents. New problems call

for new solutions. It is neither possible nor desirable to fix the limits of a quasi-
judicial power. ...

20. The aim of the rules of natural justice is to secure justice or to put it
negatively to prevent miscarriage of justice. These rules can operate only in

areas not covered by any law validly made. In other words they do not supplant
the law of the land but supplement it. The concept of natural

justice has undergone a great deal of change in recent years. In the past it was
thought that it included just two rules, namely (1) no one shall be a

judge in his own cause decision shall be given against a party without affording
him a reasonable hearing (audi alteram partem). Very soon

thereafter a third rule was envisaged and that is that quasi-judicial enquiries
must be held in good faith, without bias and not arbitrarily or

unreasonably. But in the course of years many more subsidiary rules came no be
added to the rules of natural justice. Till very recently it was the

opinion of the courts that unless the authority concerned was required by the law
under which it functioned to act judicially there was no room for

the application of the rules of natural justice. The validity of that limitation is not
questioned. If the purpose of the rules of natural justice is to

prevent miscarriage of justice one fails to see why those rules should be made
inapplicable to administrative enquiries. Often times it is not easy to

draw the line that demarcates administrative enquiries from quasi-judicial
enquiries. Enquiries which were considered administrative at one time are

now being considered as quasi-judicial in character. Arriving at a just decision is
the aim of both quasi-judicial enquiries as well as administrative

enquiries. An unjust decision in an administrative enquiry may have more far
reaching effect than a decision in a quasi-judicial enquiry. As observed
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by this Court in Suresh Koshy George v. University of Kerala Civil Appeal No. 990
of 1968, D/- 15-7-1968 : AIR 1989 SC 198 the rules of

natural justice are not embodied rules. What particular rule of natural justice
should apply to a given case must depend to a great extent on the

facts and circumstances of that case, the frame-work of the law under which the
enquiry is held and the constitution of the Tribunal or body of

persons appointed for that purpose. Whenever a complaint is made before a
court that some principle of natural justice had been contravened the

court has to decide whether the observance of that rule was necessary for a just
decision on the facts of that case.

34. In Union of India and others Vs. Mohd. Ramzan Khan, , while considering the
effect of 42nd Amendment doing away with the requirement of

issuing a second show cause notice relating to proposed punishment, the
Supreme Court had observed that whenever the enquiry officer is ether

than the disciplinary authority and the report of the enquiry officer holds the
employee guilty of all or any of the charges with proposal for any

punishment or not, the delinquent employee is entitled to a copy of the report to
enable him to make a representation to the disciplinary authority

against it and the non-furnishing of the report amounts to a violation of the rules
of natural justice.

35. Such question was again raised before the Constitution Bench in Managing
Director, ECIL, Hyderabad, Vs. Karunakar, etc. etc., wherein it

was observed:

6. The origins of the law can also be traced to the principles of natural justice, as
developed in the following cases: In A.K. Kraipak and Others

Vs. Union of India (UOI) and Others, , it was held that the rules of natural justice
operate in areas not covered by any law. They do not supplant

the law of the land but supplement it. They are not embodied rules and their aim
is to secure justice or to prevent miscarriage of justice. If that is

their purpose, there is no reason why they should not be made applicable to
administrative proceedings also especially when it is not easy to draw

the line that demarcates administrative enquiries from quasi-judicial ones. An
unjust decision in an administrative inquiry may have a more far

reaching effect than a decision in a quasi-judicial inquiry. It was further observed
that the concept of natural justice has undergone a great deal of
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change in recent years. What particular rule of natural justice should apply to a
given case must depend to a great extent on the facts and

circumstance of that case, the framework of the law under which the inquiry is
held and the constitution of the tribunal or the body of persons

appointed for that purpose. Whenever a complaint is made before a Court that
some principle of natural justice has been contravened, the Court

has to decide whether the observance of that rule was necessary for a just
decision on the facts of that case. The rule that inquiry must be held in

good faith and without bias and not arbitrarily or unreasonably is now included
among the principles of natural justice.

In The Chairman, Board of Mining Examination and Chief Inspector of Mines and
Another Vs. Ramjee, , the Court has observed that natural

justice is not an unruly horse, no lurking landmine, nor a judicial cure-all. If
fairness is shown by the decision-maker to the man proceeded against,

the form, features and the fundamentals of such essential processual propriety
being conditioned by the facts and circumstances of each situation,

no breach of natural justice can be complained of. Unnatural expansion of natural
justice, without reference to the administrative realities and other

factors of a given case, can he exasperating. The Courts cannot look at law in the
abstract or natural justice as a mere artifact. Nor can they fit into

a rigid mould the concept of reasonable opportunity. If the totality of
circumstances satisfies the Court that the party visited with adverse order has

not suffered from denial of reasonable opportunity, the Court will decline to be
punctilious or fanatical as if the rules of natural justice were sacred

scriptures.

In Institute of Chartered Accountants of India Vs. L.K. Ratna and Others, ,
Charan Lal Sahu Vs. Union of India, , (Bhopal Gas Leak disaster

Case)and C.B. Gautam Vs. Union of India and Others, , the doctrine that the
principles of natural justice must be applied in the unoccupied

interstices of the statute unless there is a clear mandate to the contrary, is
reiterated.

7. ...While the right to represent against the findings in the report is part of the
reasonable opportunity available during the first stage of the inquiry

viz., before the disciplinary authority takes into consideration the findings in the
report, the right to show cause against the penalty proposed
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belongs to the second stage when the disciplinary authority has considered the
findings in the report and has come to the conclusion with regard to

the guilt of the employee and proposes to award penalty on the basis of its
conclusions. The first right is to prove innocence. The second right is to

plead for either no penalty or a lesser penalty although the conclusion regarding
the guilt is accepted. It is the second right exercisable at the second

stage which was taken away by the 42nd Amendment.

The reason why the right to receive the report of the Inquiry Officer is considered
an essential part of the reasonable opportunity at the first stage

and also a principle of natural justice is that the findings recorded by the Inquiry
Officer form an important material before the disciplinary authority

which along with the evidence is taken into consideration by it to come to its
conclusions. It is difficult to say in advance, to what extent the said

findings including the punishment, if any, recommended in the report would
influence the disciplinary authority while drawing its conclusions. The

findings further might have been recorded without considering the relevant
evidence on record, or by misconstruing it or unsupported by it. If such

a finding is to be one of the documents to be considered by the disciplinary
authority, the principles of natural justice require that the employee

should have a fair opportunity to meet, explain and controvert it before he is
condemned. It is the negation of the tenets of justice and a denial of

fair opportunity to the employee to consider the findings recorded by a third
party like the Inquiry Officer without giving the employee an

opportunity to reply to it. Although it is true that the disciplinary authority is
supposed to arrive at its own findings on the basis of the evidence

recorded in the inquiry, it is also equally true that the disciplinary authority takes
into consideration _the_ finding recorded by the inquiry Officer

along with the evidence on record. In the circumstances, the findings of the
Inquiry Officer to constitute an important material, before the

disciplinary authority which is likely influence its conclusions. If the Inquiry
Officer were only to record the evidence and forward the same to the

disciplinary authority, that would not constitute any additional material before
the disciplinary authority of which the delinquent employee has no

knowledge. However, when the Inquiry Officer goes further and records his
findings, as stated above, which may or may not be based on the
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evidence on record or are contrary to the same or in ignorance of it, such
findings are an additional material unknown to the employee but are

taken into consideration by the disciplinary authority while arriving at its
conclusion. Both the dictates of the reasonable opportunity as well as the

principles of natural justice therefore, require that before the disciplinary
authority comes to its own conclusions, the delinquent employee should

have an opportunity to reply to the Inquiry Officer''s findings The disciplinary
authority is then required to consider the evidence, the report of the

Inquiry Officer and the representation of the employee against it.

It will thus be seen that where the Inquiry Officer is other than the disciplinary
authority, the disciplinary proceedings break into two stages. The

first stage ends when the disciplinary authority arrives at its conclusions on the
basis of the evidence, Inquiry Officer's report and the delinquent

employee''s reply to it. The second stage begins when the disciplinary authority
decides to impose penalty on the basis of its conclusions. If the

disciplinary authority decides to drop the disciplinary proceedings, the second
stage is not even reached. The employee's right to receive the

report is thus, a part of the reasonable opportunity of defending himself in the
first stage of the inquiry. If this right is denied to him, he is in effect

denied the right to defend himself and to prove his innocence in the disciplinary
proceedings....

Hence it has to be held that when the Inquiry Officer is not the disciplinary
authority, the delinquent employee has right to receive a copy of the

Inquiry Officer''s report before the disciplinary authority arrives at its conclusions
with regard to the guilt or innocence of the employee with regard

to the charges levelled against him. That right is a part of the employee''s right
to defend himself against the charges levelled against him. A denial of

the Inquiry Officer's report before the disciplinary authority takes its decision on
the charges is a denial of reasonable opportunity to the employee

to prove his innocence and is a breach of the principles of natural justice.
Hence the incidental questions raised above may be answered as follows:

(i) Since the denial of the report of the Inquiry Officer is a denial of reasonable
opportunity and a breach of the principles of natural justice, it

follows that the statutory rules, if any, which deny the report to the employee are
against the principles of natural justice and, therefore, invalid. The
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delinquent employee will, therefore, be entitled to a copy of the report even if
the statutory rules to not permit the furnishing of the report of are

silent on the subject.

(iii) Since it is the right of the employee to have the report to defend himself
effectively, and he would not know in advance whether the report is in

his favour or against him, it will not be proper to construe his failure to ask for
the report, as the waiver of his right. Whether, therefore, the

employee asks for the report or not, the report has to be furnished to him.

(iv) In the view that we have taken, viz., that the right to make representation to
the disciplinary authority against the findings recorded in the inquiry

report is an integral part of the opportunity of defence against the charges and is
a breach of principles of natural justice to deny the said right, it is

only appropriate that the law laid down in Union of India and others Vs. Mohd.
Ramzan Khan, should apply to employees in all establishments

whether Government or non-Government, public or private. This will be the case
whether there are rules governing the disciplinary proceeding or

not and whether they expressly prohibit the furnishing of the copy of the report
or are silent on the subject. Whatever the natural of punishment,

further, whenever the rules require an inquiry to be held, for inflicting the
punishment in question, the delinquent employee should have the benefit of

the report of the Inquiry Officer before the disciplinary authority records its
findings on the charges levelled against him. Hence question (iv) is

answered accordingly.

(v) The next question to foe answered is what is the effect on the order of
punishment when the report of the Inquiry Officer is not furnished to the

employee and what relief should foe granted to him in such cases. The answer to
this question has to foe relative to the punishment awarded. When

the employee is dismissed or removed from service and the inquiry is set aside
because the report is not furnished to him, in some cases the non-

furnishing of the report may have prejudiced him gravely while in other cases it
may have made no difference to the ultimate punishment awarded to

him. Hence to direct reinstatement of the employee with backwages in all cases
is to reduce the rules of justice to a mechanical ritual. The theory of

reasonable opportunity and the principles of natural justice have been evolved to
uphold the rule of law and to assist the individual to vindicate his
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just rights. They are not incantations to be invoked nor rites to be performed on
all and sundry occasions. Whether in fact, prejudice has been

caused to the employee or not on account of the denial to him of the report, has
to be considered on the facts and circumstances of each case.

Where, therefore, even after the furnishing of the report, no different
consequence would have followed, it would be a perversion of justice to

permit the employee to resume duty and to get all the consequential benefits. It
amounts to rewarding the dishonest and the guilty and thus to

stretching the concept of justice to illogical and exasperating limits. It amounts
to an ""unnatural expansion of natural justice"" which in itself is

antithetical to justice.

Hence, in all cases where the Inquiry Officer's report is not furnished to the
delinquent employee in the disciplinary proceedings, the courts and

Tribunals should cause the copy of the report to be furnished to the aggrieved
employee if he has not already secured it before corning to the

Court/Tribunal, and Give the employee an opportunity to show how his or her
case was prejudiced because of the non-supply of the report. If

after hearing the parties, the Court/Tribunal should not interfere with the order of
punishment. The Court/Tribunal should not mechanically set aside

the order of punishment on the ground that the report was not furnished as is
regrettably being done at present. The courts should avoid resorting

to short-cuts. Since it is the Courts/Tribunals which will apply their judicial mind
to the question and give their reasons for setting aside or not

setting aside the order of punishment, (and not any internal appellate or
revisional authority), there would be neither a breach of the principles of

natural justice nor a denial of the reasonable opportunity. It is only if the Courts/
Tribunals find that the furnishing of the report would have made a

difference to the result in the case that it should set aside the order of
punishment.

(Emphasis added)

36. It is true that the aforesaid observations relating to various facets of natural
justice were made in the context of service law jurisprudence. One

of the important as well as apparent tenets of the judgment is to the effect that
where the enquiry is conducted by a person other than the deciding

authority furnishing of such report is considered as an important facet of

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/r-pari-appellant-hash-the-special-... Page 23 of 29



principle of natural justice because at that stage it is not known as to what

extent the deciding authority would be influenced or guided by the observations
made in the report of the enquiring authority. This aspect of natural

justice can be held applicable to the Act as the principle that a person before
being deprived of his property should be given a reasonable

opportunity can be considered as part of law recognised under Article 300A of
the Constitution. As already noticed, the statutory provisions

contemplate issuance of notice to show cause. The statute does not envisage any
embargo regarding the extent and content of natural justice to be

followed. Similarly the rules do not specifically contemplate any such embargo
and the Form prescribed under the Rules need not be read as

limiting the concept of reasonable opportunity which is implicit in the law relating
to acquisition, of private property by the State. While the superior

right of the State to acquire any property in exercise of the concept of eminent
domain cannot be denied, it must be considered that such right can

be exercised by the State by following reasonable principles of natural justice.
The salutary principles made applicable by the Constitution Bench in

the matter relating to disciplinary proceedings can also be made applicable to the
proceedings for land acquisition under the Act.

37. The desirability of furnishing a copy of the report to enable the land owner to
make a further representation to the District Collector does not

mean that in every case, where such report has not been furnished, the ultimate
order passed by the District Collector deciding to acquire the land

is automatically vitiated. The scope for judicial interference in the matter relating
to acquisition of land obviously being very limited, the court in each

case is required to find out whether non-furnishing of the report in any way has
prejudiced the person concerned. The object of furnishing the

report and affording further opportunity to the land owner to make a further
representation is obviously to pinpoint any deficiency in the report of

the authorised officer. If any particular aspect has been highlighted by the land
owner and has not been considered by the authorised officer, the

land owner would her a further opportunity to highlight such aspect before the
District. Collector. In other words, If the authorised officer has

considered, the relevant aspects indicated by the objector and made his
recommendation, merely because a copy of such report is not furnished
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and no further opportunity is given to the land owner, may not be a ground to
quash the land acquisition proceedings. On the other hand, if

important aspects, which have been highlighted by the land owner have been
ignored by the authorised officer. It may be reasonable to infer non-

furnishing of such report and non-offering of opportunity to make further
representation might have vitiated the ultimate decision of the District

Collector. These are matters to be considered on the basis of the facts and
circumstances in each acquisition and it should not be construed that as

a matter of law in every case where copy of the report has not been furnished
and opportunity of making further representation had been denied it

is sufficient to quash such acquisition. Ultimately the court has to judge the
prejudice caused to such person by keeping in view the facts and

circumstances in particular case.

38. So far as Question No. 2 is concerned, since it is construed by us that it is
necessary for the Collector to give opportunity to the owner to file

further representation on the report / recommendation made by the authorised
officer, such copy of the report/recommendation is required to be

furnished. We also add that in view of the provisions contained in the Right to
Information Act, 2005 the owner would be entitled no copy of the

report of the authorised officer.

39. It was submitted on behalf of the State Government that since specific
provisions had been made in Section 4 and Rule 3 and particularly in

Form I, it would not be appropriate to incorporate any ether principle of natural
justice.

A similar contention had been repelled by the Supreme Court in the decision
reported in Mohinder Singh Gill and Another Vs. The Chief Election

Commissioner, New Delhi and Others, and S.L. Kapoor Vs. Jagmohan and Others,
In the later decision, relying upon the decision reported in

Mohinder Singh Gill and Another Vs. The Chief Election Commissioner, New Delhi
and Others, , it was observed:

10. ...We are unable to agree with the submission of the learned Attorney
General. It is not always a necessary inference that if opportunity is

expressly provided in one provision and not so provided in another, opportunity is
to foe considered as excluded from that other provision. It may

be a weighty consideration to be taken into account but the weightier
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consideration is whether the administrative action entails civil consequences.

This was also the view taken in Mohinder Singh Gill and Another Vs. The Chief
Election Commissioner, New Delhi and Others, Where it was

observed (at p. 316):

We have been told that wherever the Parliament has intended a hearing it has
said so in the Act and the rules and inferentially where it has not

specified it is otiose. There is no such sequitur. The silence of a statute has no
exclusionary effect except where it flows from necessary implication.

Article 324 vests a wide power and where some direct consequence on
candidates emanates from its exercise we must read this functional

obligation.

40. It is easier to answer question No. 3 The learned Single Judge has referred to
the Division Bench decision reported in 2005 2 LW 199 (The

District Collector, North Arcot Ambedkar District and Anr. v. Manickam). In the
aforesaid decision, M. Katju, C.J., as his Lordship then was

speaking for the Bench observed:

8. In the present case, it appears that the order of the District Collector was
passed in a mechanical manner without proper application of mind by

merely filling up a cyclostyled form. We cannot approve of such kind of orders. It
may foe that the Special Tahsildar, who was authorised by the

District Collector, considered the objections of the land owners, but in our opinion
the District Collector must also consider those objections and

apply his own mind to those objections, as has been held in the Wednesbury
case (see quotation above). Though we agree with the learned

Special Government Pleader that if opportunity of hearing has been given by the
person authorised by the District Collector u/s 4(2) of the Act (in

this case the Special Tahsildar) it is not necessary for the District Collector to
give a second opportunity of hearing, yet in our opinion the District

Collector must certainly apply his own mind to the objections made by the land
owner to the acquisition as they affect his very valuable rights. The

Collector need not write an elaborate order like a judgment of a Court of Law
while rejecting the objections of the land owner, but he must at least

in brief mention the reasons why he is rejecting the objections so that the land,
owner may have the satisfaction that his objections have been

considered and this Court also may be satisfied that the District Collector had
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applied his mind to such objections.

41. So far as the first part of the observation regarding the necessity for the
District Collector to give second opportunity of hearing is concerned,

such aspect has been dealth with while considering question Nos. 1 and 2.
However, so far as the latter part of the observation laying down the

necessity of the District Collector to apply mind to the objection made by the
land owners and to indicate the reasons, however brief the reasons

may be, must receive our approval without much demur. In view of the power of
eminent domain the State obviously cannot be denied such right.

However, right to land being a constitutional right recognised under Article 300A
of the Constitution, such right can be denied only in accordance

with law. Law which provides for such acquisition of land obviously should stand
the test of lack of arbitrariness as otherwise such law may fly in

the face of Article 14 and may be Article 21. Even though the substantive right of
the State to acquire land cannot be denied, such law providing

for acquisition of land should satisfy the test of procedural reasonableness and it
is therefore apparent that the authority acquiring such land (in the

present case the District Collector) must be satisfied about the necessity to
acquire such land and while arriving at such satisfaction, the authority is

also required to consider the objections raised by the land owner. The authority
must be alive to the requirement of balancing the need of the State

as well as peculiar disadvantages to be suffered by the land owner. As observed
by the Division Bench even though the authority is not expected

to write ""reasoned judgment"" the materials on record must indicate that the
authority has applied its mind. Obviously the magic incantations of the

words used in the Act or the Rules would not indicate that mind has been applied
and therefore, it is always desirable for the authority to indicate

the reasons why such authority is talking a decision to acquire the land and
rejecting the objection of the land owner. As a matter of fact, to be fair

to the learned Additional Advocate General, he has stated in no uncertain term
that the need to give reasons for the decision has to be read into the

enactment. In the aforesaid context, the learned Additional Advocate General has
also referred to the decision of a learned Single Judge of this

Court in 2004 (3) ML]J 129 (V. Kannian v. The Collector, Salem District, Salem
and Ors.). Therefore, in our opinion, the requirement to give
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reasons however brief the reasons may be, must be read, into the provisions and
this requirement is not merely confined to the cases where the

Collector is considering the reports submitted by the authorised officer, but such
requirement is also necessary while the Collector himself is dealing

with the matter by holding an enquiry.

42. However,, it is necessary to enter a small caveat. The observation made by
the Division bench or the judge regarding requirement to indicate

reason while passing the order has to be understood in the context of non-
application of mind. Even though in a given case the order which is

communicated to the land owner does not indicate any reason why the objection
has been rejected, if the application of mind is reflected in the file

even by way of nothings and endorsements, the ultimate decision to acquire the
land cannot be said to be vitiated merely because the order which

is communicated to the land owner/objector does not contain any detailed
reasons. The requirement is that the materials on record, that is to say

the relevant file, should indicate application of mind to the relevant facts and
circumstances and not passing of a formal reasoned order as is

required in judicial or quasi-judicial proceedings. The function obviously being
administrative in nature, it is futile to expect furnishing of detailed

reasons in the order which is communicated to the person. It is necessary to
enter such caveat lest it may be construed that in every case, where

the order of rejection communicated to the land owner does not contain the
reasons, the proceeding stands vitiated. Ultimately the court is required

to find out in each case whether there has been application of mind. Therefore,
the brief reasons, which are contemplated, can be given either in the

file in the shape of nothings, endorsements, etc., or even can be reflected in the
order. But, mere non-reflection of reasons in the order

communicated or in the notice published in the Gazette, would not foe sufficient
to hold that there has been non-application of mind and the

guestion as to whether there has been application of mind or non-application is
required to be considered on the basis of the return filed and. the

relevant file to be produced before the Court.
43. In view of the aforesaid discussion, our conclusions are as follows:

The owner should be furnished with a copy of the report / recommendation of
the authorised officer. Thereafter, he should be given two weeks"

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/r-pari-appellant-hash-the-special-... Page 28 of 29



time to make further representation, if any, before the District Collector. It is not
necessary for the District Collector to give a further personal

hearing or make any further enquiry. However, mere non-furnishing of the report
would not have the ipso facto effect of vitiating the proceedings

and the question of prejudice to the land owner is required to be considered in
each case depending upon the facts and circumstances. The District

Collector is expected to reflect the reasons, but merely because the
communication to the land owner does not Contain the reasons, the decision of

the Collector is not ipso facto vitiated and it would always open to the concerned
authority to prove before the Court, if such action of the

Collector is challenged, that there has been application of mind and the reasons
are available in the relevant records relating to such acquisition.

The necessity to record the reasons is applicable where the Collector himself
makes the enquiry and also where the Collector takes an appropriate

decision on the basis of the report/recommendation made by the authorised
officer.

All the writ petitions are now required to be placed before the single Judge.
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