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In the Gujarat High Court

Radha Kishan Cements Ltd. and Another APPELLANT
Vs
State of Gujarat and Another RESPONDENT

Date of Decision : 15-10-1996

Acts Referred:
Forest (Conservation) Act, 1980 — Section 2

Citation : (1997) 3 GLR 2485
Hon'ble Judges : S.K. Keshote, ]
Bench : Single Bench

Judgement

S.K. Keshote, J.—Heard learned Counsels for the parties. The learned Counsel for
the petitioners made a statement before this Court that the petitioner No. 1
Company is a sick industry and B.I.F.R. has already recommended to this Court
for winding thereof and the said matter is pending before this Court. The learned
Counsel for the petitioners further admits that similarly factory of petitioner No. 1
is also not in operation.

2. The petitioner, in Special Civil Application No. 238 of 1986 has challenged the
communication dated 2-1-1986, Annexure "F'", under which the petitioner was
directed to hand over possession of lease area of Survey No. 123/2/Part (East
side), village Mankadchampa and Survey No. 40/Part (East side), village
Dhagadia, to the Range Forest Officer within 15 days from receipt of the said
notice. The lease has been sanctioned for the aforesaid lands for Minor Mineral
Limestone under the order dated 24th July 1980. It is not in dispute that the
agreement of lease has been executed of these areas by the petitioner in the
month of August 1982 and possession of said area has been given in the year
1983.

3. The Chief Conservator of Forests, G.S. Baroda, has not agreed to release the
aforesaid lands in favour of the petitioners. Inspite of disagreement of the Forest
Department, the Government of Gujarat in the I.M.P.D. has issued administrative
orders agreeing to the grant of mining lease under two separate orders both
dated 24-7-1980 for each village. The Chief Conservator of Forests, G.S.
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Vadodara had registered his protest both with the Agriculture, Forests and Co-
operative Department; Industries, Mines and Power Department, under his letter
dated 28-8-1980, but inspite of the protest the Government in the I.M.P.D.
issued corrigenda dated 15-11-1980 and 29-12-1980 altering the extent of the
area in both the villages. It is not in dispute that on 25-10-1980, the Forest
Conservation Ordinance, 1980 came into force which made it obligatory for the
State Government to obtain prior approval of the Central Government before
diverting any forest area for non-forest purpose. In view of Section 2 of the
Forest (Conservation) Act, 1980, without prior approval of the Central
Government, the State Government could not have sanctioned the mining lease
of Limestone in favour of the petitioner. The Chief Conservator of Forests, G.S.
Vadodara, has brought this legal position to the notice of the Government in the
Industry and Mines Department that the mining lease as well as possession of
the area has been given in contravention of the provisions of the Forest
(Conservation) Act, 1980. The mining lease has been granted in the name of
petitioner No. 2 and is sought to be transferred in the name of petitioner No. 1.
Even this transfer was not made, the petitioner No. 1-Company started mining
operation.

3.1. In view of these facts, I do not find any illegality in the order challenged in
this Special Civil Application. However, in the reply to this Special Civil
Application, the respondents have made it clear that it has no objection if the
petitioner-Company carried out mining operations outside the limits of forest
area, i.e., in 16.30.75 hectares (about 40 acres) of revenue lands which were
incorporated in the lease agreement. The respondent-Forest Department could
not have permitted the petitioners and rightly so, to operate the mining
operations in the forest areas till such time as the Government of India approved
for release of forest land, which is not done in the present case. If any
interference is made by this Court in the order impugned in this Special Civil
Application, then this Court will allow the petitioners to operate mining
operations contrary to the provisions of the Forests (Conservation) Act, 1980.
Otherwise also, the petitioner No. 1-Company is a sick Company and B.l.F.R. has
already recommended for its winding up. Taking into consideration the totality of
the facts of the case, no interference is called for to orders impugned in the
Special Civil Application No. 238 of 1986, and the same is, therefore, dismissed.
Rule discharged. Ad-interim relief, if any, granted by this Court stands vacated.

4. So far as the Special Civil Application No. 1248 of 1986 is concerned, prayer
has been made for directions to the respondents to hand over possession of the
lands admeasuring 22.2478 hectares of Survey No. 123 of Vvillage
Mankadchampa, Takula Danta, District Babaskantha, to the petitioners. This
petition is ordered to be heard alongwith Special Civil Application No. 238 of
1986. The prayer made in this Special Civil Application cannot be accepted as the
petitioners have no right to do mining operations in the said area until approval
has been given by the Central Government, under the provisions of the Forests
(Conservation) Act, 1980. It is not case of the petitioners that any approval has
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been given in respect of the land in dispute in favour of the petitioners by the
Central Government under the aforesaid Act. In view of this fact, this Special
Civil Application also fails and the same is dismissed. Rule discharged. No order
as to costs.
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