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Hon'ble Judges : Watson, B. Peacock, R. Couch, 1J.

Judgement

R. Couch, J. 1. This is an appeal from a decree of the High Court of Calcutta
affirming an order of the Subordinate Judge made in the execution of an order in
Council of the 17th May 1879. The judgment of this Board upon which that order
in Council was made was given on the 22nd March 1879. It referred to and
adopted a judgment which was given on the same day in another case of a
similar nature. In that judgment their Lordships said that the Board, when the
matter was previously before them, came to the conclusion that the Maharaja,
the present appellant, had bad adverse possession of all the land that was above
the northern bank of the river Ganges in 1839, and from that time to 1857, and
had therefore established a title to that portion of the land in dispute, but to no
more, and that a map of the amin which was made in a great measure from the
thakbust proceedings of 1839 which had been referred to was at that time
assumed by the Board to be correct, but that their attention having been called
to a statement of the amin, showing that this map was not a correct map, they
"thought it better and safer in this case to take the thakbust map of 1839." That
being so, they came to the conclusion that the Maharaja was entitled to recover
"so much, if any, of the land claimed by him in this suit as was demarcated by
the thakbust map and proceedings of 1839, as then lying to the north of the
northern bank of the river Ganges." Her Majesty's order in Council was made in
the same terms. 2. Now the present contention of the appellant is fairly stated
in the appellant's case, and it is this: "In the present case it has appeared on the
proceedings in execution of Her Majesty's Order in Council that the professional
survey made in the same year as the thakbust, 1839, differed materially from
the latter, and would give this appellant a much larger area as lying to the north
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of the northern bank of the Ganges, and that the thakbust map was unscientific
and untrustworthy. This appellant contended"--that is, before the lower
Courts--"and now submits that his contention was well founded, that the
intention of their Lordships" judgment and report was to give him all the land
which in fact lay to the north of the true river-bed of 1839, and that such true
river-bed is that shown by the survey map of 1839." In the reasons of the
appellant''s case it is said that "it should have been held that this appellant was,
on a due construction of the judgment of the Judicial Committee of the 22nd
March 1879, and the order of Her Majesty in Council of the 17th May 1879,
entitled to whatever lands should by the survey proceedings of 1839, i.e., the
thakbust map as corrected by the subsequent proceedings, and scientific survey
map, appear to have lain to the north of the northern bank of the true bed of the
river Ganges in 1839." So that in fact what the appellant contended for in the
lower Courts and now contends for here is that the survey map is to be taken as
the map showing the demarcation of the land, correcting the thakbust map,
where it differs from it; in fact that the survey map should be substituted for the
thakbust map. 3. Now, whatever may be the merits of the one map or the other,
about which it is not necessary to say anything, because their Lordships have not
the materials before them to enable them to say whether the survey map is the
map which ought to have been used by the Judicial Committee when this
judgment was given, the words of the judgment and of the order in Council are
not in any way ambiguous. There is no difficulty in interpreting them. They say
distinctly that the Maharaja is to recover what was demarcated by the thakbust
map and proceedings of 1839, and it appears from the judgment to be obvious
that the proceedings in 1839 meant the proceedings relating to the thakbust
map. It could hardly be that their Lordships, when they gave that judgment,
intended by the words "proceedings of 1839" to include a survey map which it is
now said differs from the thakbust map and is sought to be used to correct it.
The lower Courts in the execution of this order in Council appear to have taken
the right view, and their Lordships will therefore humbly advise Her Majesty that
the appeal be dismissed and the decree of the High Court be affirmed. The
appellant will pay the costs of this appeal.
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