
Company : CourtKutchehry
Website : www.courtkutchehry.com
Printed For :
Date : 05/09/2026

(2023) 03 GAU CK 0005

In the Gauhati High Court

Case No : Writ Petition (Civil) No. 251 Of 2023

Rafikul Islam APPELLANT

Vs

Union Of India And 5 Ors RESPONDENT

Date of Decision : 03-03-2023

Acts Referred:

Citation : (2023) 03 GAU CK 0005

Hon'ble Judges : Achintya Malla Bujor Barua, J;Robin Phukan, J

Bench : Division Bench

Advocate : Md A Rahman

Final Decision : Disposed Of

Judgement

AM Bujor Barua, J

1. Heard Md. I Hussain, learned counsel for the petitioner. Also heard Ms. L Devi,
learned CGC for the respondents in the Union of India as well as the authorities
under the NRC, Mr. T Pegu, learned counsel for the authorities under the Election
Commission of India, Ms. A Verma, learned Special Standing Counsel, Foreigners
Tribunal for the Home Department, Government of Assam as well as the
Superintendent of Police (B) Sonitpur, Tezpur and Ms. U Das, learned
Government Advocate for the Deputy Commissioner, Sonitpur.

2. The petitioner Rafikul Islam was referred to the Foreigners Tribunal (Second)
Tezpur for rendering an opinion as to whether he is a person who had entered
the State of Assam subsequent to 25.03.1971 from the specified territory.
Consequent thereof, F.T.Case No.05/2019 corresponding to S.P.Case
No.731/2008 was registered against the petitioner.

3. By the order dated 08.09.2022 of the Foreigners Tribunal (Second) Sonitpur,
an opinion was rendered that the petitioner is a person who had entered the
State of Assam from the specified territory subsequent to 25.03.1971.

4. Being aggrieved by the order dated 08.09.2022 of the Foreigners Tribunal
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(Second) Sonitpur in F.T.Case No.05/2019 corresponding to S.P.Case
No.731/2008, this writ petition has been instituted. One of the grounds taken in
the writ petition is that there was an earlier round of proceeding against the
petitioner in the same Foreigners Tribunal in F.T. Case No.102/2014 and in the
said proceeding, an opinion dated 29.12.2014 had already been rendered
declaring the petitioner to be not a foreigner. Accordingly, the petitioner has
raised the ground of res judicata to assail the subsequent proceeding initiated
against him in F.T. Case No.05/2019.

5. We have perused the opinion rendered by the Foreigners Tribunal (Second)
Sonitpur in F.T. Case No.102/2014 and it is noticed that the Tribunal apart from
recording that the evidence had been rendered by the proceedee had not given
any reason as to why the Tribunal was of the view that the petitioner is not a
foreigner. An unreasoned order is unacceptable in law, more so, when the said
order is relied upon in a subsequent proceeding to take the plea of the
subsequent proceeding being barred by the principles of res judicata.

6. The principles of res judicata under the law requires two conditions precedent
to be satisfied i.e., the earlier dispute must be between the same parties and
secondly, the issue between the parties must be decided. The very condition that
the issue must be decided requires that it must be decided by a reasoned order
and not by an order merely depicting the view that the Foreigners Tribunal may
have taken without any reason. From such point of view, we are unable to accept
the plea of the petitioner that the subsequent proceeding against the petitioner
in F.T.Case No.05/2019 corresponding to S.P.Case No.731/2008 is barred by the
principles of res judicata.

7. But, however, for the interest of justice, we remand the matter back to the
Foreigners Tribunal (Second) Sonitpur to take up the records of F.T. Case
No.102/2014 as well as F.T.Case No.05/2019 and pass a reasoned order on the
materials that may be available in the two proceedings.

8. Although there is an in-between proceeding against the petitioner, the same is
ignored for the time being as the matter is of no relevance for the purpose of this
proceeding.

9. It is made clear that the principles of res judicata being not applicable in the
present case for the reasons mentioned above, a possible view could have been
taken to ignore the earlier F.T. Case No.102/2014 and decide the matter on
merits as per the materials available in F.T.Case No.05/2019. But for the benefit
of the writ petitioner/proceedee inasmuch as, the earlier unreasoned opinion was
in his favour and there is a possibility that there may be materials on record in
the earlier F.T.Case No.102/2014 in favour of the petitioner, we are passing the
present order that the materials of both the proceedings may be taken note of in
passing the reasoned order as indicated above.

10. Accordingly, the petitioner to appear before the Tribunal on 06.04.2023.
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11. Till the reasoned order is passed, no coercive action be taken against the
petitioner.

12. Writ petition stands disposed of in the above terms.
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