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Judgement

Mr. Navaniti Prasad Singh, J. (Oral)&mdash;This Intra Court Appeal has been
filed by the unsuccessful writ petitioner being aggrieved by the judgment and
order of the learned Single Judge dated 19.05.2010 passed in C.W.]J.C. No.
12368 of 2008 by which the learned Single Judge has refused to interfere with
the order of promotion passed in respect of the writ petitioner after his
retirement on the ground that the promotion was wrongly granted. The learned
Single Judge relied upon a Full Bench judgment of this Court in the case of Ram
Binod Singh and Others v. The Bihar State Electricity Board and others since
reported in 2007(3) PLJR 398. What was held by the Full Bench is that
notwithstanding any fraud, misrepresentation or by mistake wrongly if a
promotion or benefit was granted, the State was under obligation to take it back
and restore the correct position. Since then we have series of judgments of the
Supreme Court including a very recent judgment in the case of State of Punjab
and others v. Rafig Masih (White Washer) and others, since reported in (2015) 4
SCC, 334 wherein noticing the line of precedence, their Lordships have clearly
held that one of the exceptions to these rules would be where a person has
retired, no action could be taken in that regard. To us, the principle is clear. The
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principle is restitution, and restitution takes within itself equity or equitable
circumstance at the time when action is sought to be taken. The right may be
there, but it may not be equitable to allow the right to be exercised.

2. In view of the judgment of the Apex Court, we have no option but to allow the
appeal, set aside the judgment of the learned Single Judge. Annexure-6 to the
L.P.A. i.e. consequential direction issued by the authority to recover the amount
cannot, thus, be sustained. Consequently, the writ petition is allowed. There shall
be no order as to be detrimental to the writ petitioner-appellant in regard to the
service, either promoting him or making recovery of the amount paid to him.

3. The Bond given to the Registrar General as directed by the Court, shall stand
discharged.
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