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Judgement

J.V. Gupta, J.—This is defendant's second appeal against whom suit for recovery
of Rs. 1,40,845 75 was decreed by the trial Court but instalments were allowed
whereas in appeal filed by the plaintiff bank the said decree of the trial Court was
set aside and a decree as contemplated under order 34 of the CPC was passed
for sale of the hypothecated property.

2. Learned Counsel for the defendant appellant submitted that the defendants
never contested the suit in the trial Court and, therefore, the suit was decreed
and instalments were allowed. According to the learned counsel in such a
situation no appeal was competent in the Court of District Judge, Gurgaon.

3. I do not find any merit in this contention. It was not a simple suit for recovery
of money the suit was filed under Order 34 for sale of the hypothecated property.
Since the trial Court failed to pass the said decree appeal was filed on behalf of
the plaintiff-bank and that being so the decree has now been rightly passed by
the lower appellate Court under Order 34 C.P.C.

4. Faced with this situation, learned counsel for the appellant submitted that the
lower appellate Court has allowed interest at the rate of 12% per annum from
the date of the suit till realisation which according to the learned counsel could
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not be allowed. Only interest at the rate of 6% was permissible u/s 34 of the
Civil Procedure Code. This contention has also no merit in view of the proviso
added to section 34 which reads as under :--

"Provided that where the liability in relation to the sum so adjudged had arisen
out of a commercial transaction the rate of such further interest may exceed 6%
per annum but shall not exceed the contractual rate of interest or where there is
no constractual rate, the rate on which moneys are lent or advanced by the
nationalised Banks in relation to commercial transactions."

5. No other point has been urged. Consequently, the appeal fails and is dismissed
with costs.
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