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Judgement

Rakesh Tiwari, J.—Heard Counsel for the parties and perused the record.

The petitioner has prayed for quashing of the award of the Industrial Tribunal
dated 28.5.1994 as communicated to him by order dated 28.9.1994. A further
prayer has been made for a writ of mandamus directing the respondents to re-
instate him on the post of Seechpal with all benefits, privileges and continuity of
service.

2. The case of the petitioner before the Industrial Tribunal was that he was
appointed in a permanent capacity on the post of Seechpal w.e.f. 31.3.1990. He
had joined his duties an 2.4.1990 and continued in the employment up to
24.4.1990. Thereafter, his services have been terminated/retrenched w.e.f.
24.4.1992.

3. It is submitted by the Counsel for the petitioner that the petitioner came to
know that certain posts of Seechpal were vacant and were to be filled up in near
future and as such he submitted an application for appointment on the post. He
appeared in the written test held on 20.3.1979 and on the same day he was
selected after interview. After completing three months'" successful training he
was issued appointment letter dated 31.3.1990 and joined his services which
were terminated on 24.4.1992 in arbitrarily and in colourable exercise of power.
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4. An industrial dispute was raised by the petitioner, which was referred by the
Deputy Labour Commissioner, U.P., Allahabad for adjudication to the Industrial
Tribunal (1) U.P. at Allahabad (for short "the Tribunal') u/s 4-K of the Act. The
industrial dispute, which was referred to the Tribunal, is as under:

D;k Isok;kstdks }kjk vius Jfed Jh jkds'k dgekj ig= f'"ko cgkngj dh Isok,a fhuka
24-4-1992 Is lekIr fd;k tkuk mfpr@oS/kkfud gS\\ ;fn ugh rks IEcfU/kr Jfed D;k
ykHk@vuqrks"k ikus dk vf/kdkjh gS ,oa vU; fdl fooj.k Ifgr\\

5. The stand taken by the petitioner before the Tribunal was that hi.-.
retrenchment from service was illegal, arbitrary, mala-fide and in colourable
exercise of powers as persons junior to him had been retained in service. It was
also the case of the workman before the Labour Court that neither any charge
sheet was served nor any opportunity was given to him before termination of his
services. He had also not been paid one month"s salary or any notice in lieu
thereof.

6. It is urged that the petitioner, however, successfully completed the training
and having worked for more than 240 days continuously, the termination of his
services without any enquiry was against the principles of natural justice. It is
further urged that the termination was in violation of the provisions of Sections 6-
N, 6-P and 6-Q of the U-P. Industrial Disputes Act, 1947 as well as Section 25 of
the Central Act. The termination/retrenchment of the services of the petitioner
was further violative of Rules 42 and 43 of the U.P. Industrial Disputes Act, 1947
(for short "the Act"). He prayed for his reinstatement in service with full back
wages and benefits as a consequence of his illegal termination from service.

7. The employer contested the claim of the petitioner before the Tribunal inter
alia that he had not been appointed on any post, rather he was engaged from
time to time according to need; that his engagement was temporary and for a
definite period; that the Government had imposed a ban on appointments and
therefore, it was not possible to appoint any person on any permanent post
including that of the petitioner. It was specifically stated that the post of
Seechpal is to be filled up according to the procedure prescribed by the rules and
since no post of Seechpal was vacant, there was no question of appointing the
petitioner against any permanent vacancy in the aforesaid circumstances. Lastly,
it was submitted that the petitioner had not worked for more than 240 days in
any year as he was engaged for definite period(s) according to exigencies of
work and cannot have any claim for permanent appointment. The Industrial
Tribunal has given a categorical finding of fact that the petitioner did not file the
letter of appointment though he admitted that a letter of appointment was given
to him in evidence. The Tribunal was of the view that the appointment of the
petitioner was on a temporary vacancy or in a short-term vacancy and it was not
established that the petitioner was appointed on a permanent post. The
employer had contended before the Tribunal that the provisions of Sections 6-N,
6-P and 6-Q etc. were not attracted to the facts and circumstances of the present
case. The Tribunal held that from other materials on, record it is evident that the
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workman had been engaged only for a definite period in the vacancies caused by
promotion of some workman. It further held that from the materials on record it
is not established that the concerned workman was in continuous employment
since 2.4.1990 to 24.4.1992, rather that it was evident that the engagement of
the petitioner was only for specified period and the concerned workman was in
service due to the vacancies occurring in the department. The Tribunal has
further held that the gap between the two appointments of the workman
concerned was such that it cannot amount to artificial breaks to deprive the
concerned workman of the benefits of continuous service. The Tribunal has given
a categorical finding of fact that the contention raised on behalf of the employer
that the concerned workman was only employed for a specified and definite
period is correct. The relevant operative part of the award given by the Tribunal
is as under:

11. ...To my mind the termination of the services of the workman concerned has
occurred with the expiry of the period agreed upon between the parties. The
concerned Workman has no lien on the post he has worked. The provisions of
Sections 6-N, 6-P and 6-Q of the U.P. Industrial Disputes Act are not attracted to
the facts of the present case. Even if a workman works for 240 days in leave
vacancy he has no lien to the post. In the facts and circumstances of this case, I
find that the workman concerned has failed to prove his claim of appointment on
a permanent post and his continuous service from 2.4.1990 to 24.4.1992,
therefore, he is not entitled to the reliefs claimed. The termination of his services
on 24.4.1992 is in accordance with the term of the contract of appointment.
Therefore, the provisions of retrenchment are not at all attracted.

12. For the foregoing discussions the dispute referred to this Tribunal is answered
against the workman concerned and that he is not entitled to the reliefs claimed.
However, parties are directed to bear their own costs.

Sd/- Justice K.P. Singh Formerly Judge, Allahabad High Court, Now Presiding
Officer 28.5.1994.

8. The Standing Counsel appearing for the respondents submits that it is
nowhere proved by the petitioner-workman either before the Industrial Tribunal
or before this Court that he was appointed in accordance with the procedure
prescribed for recruitment to the post of Seechpal and that he had failed to
establish that his appointment was against a permanent post.

9. In view of the categorical finding of fact recorded by the Tribunal on the basis
of appraisal of evidence that the workman was not appointed against a
permanent post and was only engaged in short-term vacancies or for a specified
and definite period from time to time due to exigency of work and had not
worked continuously for more than 240 days, there appears to be no illegality or
infirmity in the award given by the Tribunal and that the workman had no lien on
any post and he utterly failed to prove his claim before the Tribunal. The,
petitioner had only been appointed fot a certain short periods in a span of two
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years. There was no artificial break in his service as has been held by the
Tribunal. Even no interim order was granted in favour of the petitioner and he is
not in employment since the date of his disengagement from service.

10. In the facts and circumstances and the finding of fact recorded by the Labour
Court it is not a case for interference in exercise of powers under Article 226 of
the Constitution.

For the reasons stated above, the petition is dismissed. No order as to costs.
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