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Judgement

Lord Thankerton

In this appeal there has been no appearance for the respondents; but Mr.
Khambatta, on behalf of the appellant, has presented the case with the fairness
and candour which we have become accustomed to expect from him. He has
confined his argument to one point only, because he, naturally, appreciates the
difficulty arising from the fact that there were concurrent findings to the effect
that the present trust was a trust created for public purposes of a charitable or
religious nature within the meaning of S. 92, Civil PC.

The only point made by him, as I understood, was this: that he found in the
judgment of the Chief Court an inconsistency in the language, which suggested
in one sentence that they were following exactly the terms of the compromise
which had been entered into by the parties in a litigation five years or so before
the date of the judgment, and that in fact the scheme approved by them
materially departs from the terms of the compromise, particularly as regards the
vesting of the property of the idol.

It is clear from the judgment of the trial Judge that he, like the Chief Court,
found that there was no sufficient fault or breach of trust on the part of the
appellant to justify his removal, which was sought in the action; but he did give
detailed findings with regard to instances of mismanagement and extravagance
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on the part of the appellant, which, as he said at p. 99 of the Record, in his
finding on issue (5), rendered it entirely necessary to draw up a new scheme, so
as to avoid mismanagement and waste, and he did draw up a new scheme which
in itself was designed to prevent recurrence of the extravagance and
mismanagement which had taken place during the period that the compromise
was ruling the matter.

It is true that there is at p. 127 of the Record a passage in the judgment of the
Chief Court which does suggest in one sentence, if read in one way, that they
thought that it would be just and fair to tie down the parties to the terms of the
compromise for the benefit of the trust, and it is possible to read that as
meaning that they were going to stick to the terms of the compromise and
nothing else; but the succeeding part of the judgment and the terms of the
scheme approved by them make it quite clear that it was only the terms of the
compromise in so far as they were for the benefit of the trust to which they were
alluding in that sentence.

Even if there were an inconsistency in that judgment, their Lordships would be
very slow to disturb the safeguards which are provided in that scheme, if their
Lordships found it necessary to reconsider the scheme; but in their view the
scheme has been definitely approved by the Chief Court and they see no reason
for interfering with the judgment. It has to be remembered that in these cases
the Court has a duty, once it finds that it is a trust for public purposes, to
consider what is best in the interests of the public. That is made abundantly clear
by the judgment of this Board, delivered by Mr. Ameer Ali, in ("'16) 3 AIR 1916
PC 132 : 43 Cal 1085 : 43 IA 127 : 35 IC 30 (PC), Mahomed Ismail Ariff v.
Ahmed Moolla Dawood.

Accordingly, it follows that their Lordships will humbly advise His Majesty that
this appeal should be dismissed.
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