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Final Decision : Allowed

Judgement

A.N. Divecha, J.—The order passed by the Competent Authority at Surat
(respondent No. 2 herein) on 8th March, 1984 u/s 8(4) of the Urban Land
(Ceiling and Regulation) Act, 1976 (the Act for brief) as affirmed in appeal by the
order passed by the Urban Land Tribunal at Ahmedabad (respondent No. 1
herein) on 29th December, 1987 in Appeal No. Surat-601 of 1984 is under
challenge in this petition under Article 226 of the Constitution of India. By his
impugned order, respondent No. 2 declared the holding of the petitioner to be in
excess of the ceiling limit by 14,522 square metres.

2. The facts giving rise to this petition move in a narrow compass. The petitioner
held one parcel of land bearing Survey No. 213 in all admeasuring 16022 square
metres situated at Udhana within the urban agglomeration of Surat (the disputed
land for convenience) on the date of coming into force of the Act. It, therefore,
filed its declaration in the prescribed form u/s 6(1) thereof. It was duly processed
by respondent No. 2. After observing necessary formalities u/s 8 thereof, by his
order passed on 8th March, 1984 u/s 8(4) thereof, respondent No. 2 declared the
holding of the petitioner to be in excess of the ceiling limit by 14522 square
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metres. Its copy is at Annexure-A to this petition. The aggrieved petitioner
carried the matter in appeal before respondent No. 1 u/s 33 of the Act. It came
to be registered as Appeal No. Surat-601 of 1984. By the order passed on 29th
December, 1987 in the aforesaid appeal, respondent No. 1 dismissed it. Its copy
is at Annexure-B to this petition. The aggrieved petitioner has thereupon
approached this Court by means of this petition under Article 226 of the
Constitution of India for questioning the correctness of the order at Annexure-A
to this petition as affirmed in appeal by the appellate order at Annexure-B to this
petition.

3. It transpires from the record that the petitioner is an Industrial Co-operative
Service Society registered under the Gujarat Co-operative Societies Act, 1961. It
appears that it has raised in all 118 industrial units on the disputed land. It
transpires from the material on record that the construction activity was
undertaken without obtaining what is popularly known as the N.A. Permission
and even without obtaining any building permission from the concerned local
authority. It, however, transpires from the material on record that later on the
N.A. Permission was granted on payment of fine for its unauthorised non-
agricultural use from 1975-76. It also transpires from the material on record that
the construction raised on the disputed land was regularised by the concerned
local authority after imposition of a suitable penalty on the petitioner. It cannot
be gainsaid that regularisation of the non-agricultural use of a parcel of land
would relate back to the date of its unauthorised non-agricultural use. Similarly,
regularisation of unauthorised construction would have relation back to the date
of coming into existence of such construction. It thus becomes clear that though
the construction of industrial sheds or units in the disputed land was
unauthorised at the time it was undertaken, it was regularised by imposition of
suitable penalty on the petitioner and, in that view of the matter, such
construction became authorised from the date of its coming into existence. The
view taken by the authorities below that, despite such regularisation, the
construction was unauthorised on the date of coming into force of the Act cannot
be sustained in law. Acceptance of that view would amount to nullifying the
effect of regularisation by imposition of fine or penalty for the purpose. I am,
therefore, of the opinion that the view taken by the authorities below regarding
unauthorised existence of the construction on the date of coming into force of
the Act cannot be sustained in law.

4. In view of my aforesaid discussion, I am of the opinion that the impugned
order at Annexure-A to this petition as affirmed in appeal by the appellate order
at Annexure-B to this petition cannot be sustained in law. It, however, does not
become clear from the material on record as to what was the constructed area in
the disputed land on the date of coming into force of the Act. The constructed
area for the purpose would obviously include the building under construction in
view of the definition of ''vacant land'' contained in Section 2(a) of the Act. The
matter will have, therefore, to be remanded to respondent No. 2 for ascertaining
the existence of the constructed area as also the area under construction on the
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date of coming into force of the Act. It is clarified that, if industrial sheds or units
are separately constructed, each such shed or unit would be entitled to separate
land appurtenant thereto for the purpose of its exclusion from the holding of the
petitioner in view of the binding ruling of the Supreme Court in the case of Smt.
Meera Gupta Vs. State of West Bengal and others, .

5. In the result, this petition is accepted. The order passed by the competent
authority at Surat (respondent No. 2 herein) on 8th March, 1984 u/s 8(4) of the
Act at Annexure-A to this petition as affirmed in appeal by the order passed by
the Urban Land Tribunal at Ahmedabad on 29th December, 1987 in Appeal No.
Surat-601 of 1984 at Annexure-B to this petition is quashed and set aside. The
matter is remanded to respondent No. 2 for restoration of the proceeding to file
and for his fresh decision according to law in the light of this judgment of mine.
Rule is, accordingly, made absolute to the aforesaid extent with no order as to
costs.
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