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(1889) 07 PRI CK 0002

In the Privy Council

Ramsahae and Others APPELLANT
Vs
Seth Jaidayal RESPONDENT

Date of Decision : 31-07-1889

Acts Referred:

Citation : (1890) 17 ILRPC 433

Hon'ble Judges : Watson, Hobhouse, B. Peacook, R. Couch, 1J.

Judgement

B. Peacock, J. 1. Their Lordships are of opinion that the decree of the Judicial
Commissioner is correct, and ought to be affirmed. 2. The action was brought
upon a contract, dated the 11th June 1877, and was commenced on the 11th
June 1883. The contract was not a void contract as was supposed by the
Subordinate Judge. It was a binding contract; but it was one which the defendant
was not able to fulfil. He states: I have of my own accord and free will, in
consideration of my having taken an advance of Rs. 21,000, put the said share,
with the exception of talukhdari sir lands, in possession of Shukulii Gur Parshad,
Mahajan, resident of Cawnpore, by way of settlement in, a lease and farm for a
period of twelve years from 1285 till 1296 Fusli" that is from the 23rd of
September 1877, a date within the period of limitation. Then he shows that the
whole of that Rs. 21,000, which he admits having received, in fact had not been
received: he had not received Rs. 5,000 of that amount; and although the
contract states that he had put Shukulji into possession, he had not in fact put
him into possession. Then the contract goes on: "The first condition is that the
said Shukulji "(that is the ancestor of the plaintiffs)" shall retain possession as
lessee of all the villages of the ilika to the extent of seven annas for the
stipulated term." There was a contract, therefore, that he was to have possession
of that property for a term commencing on the 23rd of September 1877. It
turned out that the estate had been seized into the hands of the Collector under
a decree against the defendant, and it was impossible for him to put the plaintiffs
into possession. 3. Then the question arises, What were the damages for their
not being put into possession? The damages awarded were for the Rs. 16,000
which had been received, and interest upon that amount, from the date of the
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contract, at 12 per cent. If the defendant had given possession, as was intended
by the terms of this contract, the plaintiffs would have had the property for a
period to commence from the 23rd of September 1877 as a security for Rs.
16,000 and interest. 4. The plaintiffs not having been put into possession, and
the defendant not being able to give them possession, the damages which they
sustained by not having that security for the Rs.. 16,000 and interest were the
Rs. 16,000 and interest which the Judicial Commissioner has allowed. 5. Their
Lordships will, therefore, humbly advise Her Majesty that the decree of the
Judicial Commissioner ought to be affirmed, and the appellant must pay the
costs of this appeal.
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