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In the Bombay High Court

Case No : C.A.J.F.A. No. 2560 of 2007

Regional Director, Employees State Insurance Corporation APPELLANT

Vs

Precimax Engineers Ltd. RESPONDENT

Date of Decision : 30-11-2007

Acts Referred:
Employees State Insurance Act, 1948 — Section 45A, 75, 77(1A)

Citation : (2008) 117 FLR 153 : (2008) 2 LLJ 755

Hon'ble Judges : Abhay S. Oka, J

Bench : Single Bench

Advocate : P.M. Palshikar, for the Appellant; Rajesh Gehani, for the Respondent

Judgement

Abhay S. Oka, J.—Heard the advocates appearing for the parties. The Appeal is
admitted on substantial question of law arising out of ground (d) of the
Memorandum of Appeal. The advocate for the Respondent waives service. By
consent, the Appeal is taken up for final disposal.

2. The Appeal has been preferred by the Employees State Insurance Corporation
for challenging an order made by the Employees State Insurance Court
(hereinafter referred to as "the trial Court") by which the Application made by
the Respondent u/s 75 of the Employees State Insurance Act, 1948 (hereinafter
referred to as "the said Act") has'' been allowed. The Application was made by
the Respondent for challenging the order dated September 24, 1999 passed by
the Appellant u/s 45A of the said Act. By the impugned order, the Application has
been-allowed on the ground that the limitation/time limit of five years provided
in the proviso to Clause (b) of Section 77(1-A) of the said Act will apply to the
order u/s 45-A of the said Act. The learned trial Judge held that the; claim for
contribution ought to have been made by the Appellant-Corporation within a
period of five years.

3. After having heard the learned advocates appearing for the parties, I find that
the trial Court has clearly committed an error by applying the aforesaid
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provision. The issue is not more res Integra in view of the decision of the Apex
Court in the case of E.S.I.C. Vs. C.C. Santhakumar, . By the said decision, the
Apex Court held that the period of limitation prescribed under the proviso to
Clause (b) of Section 77(1-A) of the said Act cannot be applied to the order
made u/s 45 A of the said Act. The Apex Court, however, held that the action has
to be taken by the Corporation by raising a demand within a reasonable time. If
it is found that the demand is not raised within the reasonable time, the said
demand can be held to be illegal.

4. In the present case, the learned trial Judge has allowed the application filed by
the Respondent on the ground that the period of limitation of five years is
applicable. The said view is erroneous. Therefore, the impugned order will have
to be set aside the matter the will have to be remanded to the trial Court. The
trial Court will have to decide whether the demand made by the Appellant was
within a reasonable time. If the trial Court finds that the demand is made within
a reasonable period of time, the trial Court will have to consider the challenge to
the order u/s 454 on merits.

Hence the following order is passed:

i) The impugned Judgment and order dated July 29, 2006 is quashed and set
aside. The Application (ESI) No. 4 of 1999 is restored to file.

ii) The parties are directed to appear before the trial Court on January 21, 2008
at 11. a.m.

iii) The trial Court will decide the Application afresh in the light of the
observations made in this Judgment.

iv) All contentions of the parties on merits are expressly kept open.

v) The First Appeal is partly allowed in the above terms with no order as to costs.

vi) The parties to act on an authenticated copy of this order.
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