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Judgement

F.M. Reis, J.—Heard Shri Sudesh Usgaonkar, learned Counsel appearing for the
petitioners. The above petition challenges an Order passed by the courts below
whereby an application filed by the petitioners to recall the Orders disposing of
the final homologation of partition proceedings in Inventory Proceeding No.
57/1995/A, came to be rejected.

2. During the course of the hearing of the above petition, though Mr. Usgaonkar,
learned Counsel appearing for the petitioners has vehemently raised different
contentions with regard to the legality and proprietary of the findings of the
courts below whilst passing the impugned order, a point came for consideration
whether the application filed by the applicants before the Inventory Court itself
was maintainable. It is not in dispute that the final Order of Partition was already
passed by the Inventory Court when the petition filed the application to recall
such Orders. The remedies available to the petitioners in such circumstances is
to seek rescission of such partition in terms of Article 1427 of the Portuguese
Civil Procedure Code. Another challenge to such final Order of partition is to
prefer an appeal in terms of Article 1435 of the Portuguese Civil Procedure Code.
In the present case, the application filed before the Inventory Court is not in
terms of Article 1427 of the Portuguese Civil Procedure Code nor the petitioners
availed of the remedy in terms of Article 1435 of the said Code. Hence, the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/reshma-sadanand-vete-appellant-... Page 1 of 2



application itself was not maintainable and consequently the question of
interfering with the impugned order passed by the courts below in exercise of
jurisdiction under Article 227 of the Constitution of India, does not arise.

3. As the application itself was not maintainable, the question of examining the
contention of Shri Usgaonkar, learned Counsel appearing for the petitioners, on
merits would not arise. For the aforesaid reasons, the petition stands rejected.
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