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Judgement

Venkatasubba Rao, J.—The question to be decided in this appeal has reference to
the validity of a mortgage bond executed by the guardian of the minor
defendant. The plaintiff claimed about Rs. 8,000 in his plaint, but the learned
Subordinate Judge disallowed some items and passed a decree for Rs. 3,000
odd. The plaintiff has filed the present appeal.

2. In the District Court of Tinnevelly, O.P. No. 41 of 1914 was filed by one
Muthiah Pillai, the brother-in-law of the defendant, for the purpose of getting a
guardian appointed, under the Guardians and Wards Act, of the person and
property of the defendant, who was then about 12 years of age. Among the
respondents to that petition were Subramania Pillai and Satyanada Pillai, whose
names alone are important having regard to the facts with which we have to
deal. The defendant was the adopted son of one Manickavasagam Pillai who had
died previous to the petition and Subramania and Satyanada were the
defendant''s brothers in his natural family. In September, 1914, an order was
made by the Court appointing Subramania the defendant''s guardian under the
Act. In August, 1915, Subramania applied to the District Court under the same
Act for permission to borrow Rs. 4,000 on the security of Immovable property of
the minor. Certain affidavits were filed in support of that application and after
notice to all the parties to the petition, the Judge granted on the 24th
September, 1915, permission to execute a mortgage deed and raise the sum
mentioned. The draft of the proposed bond was submitted to the Court and it
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was approved; the engrossed bond was then produced and seen by the Court. It
was directed to be registered and after registration it was again produced before
the Court and there the matter ended. I may remark that the learned Judge also
sanctioned the compound interest provided for in the bond, the mortgage bond
having deviated in this respect from the affidavits filed. The record of what took
place in the District Court shows very clearly that not only were the terms
generally approved of by the District Judge but that the actual bond itself was
perused by him and received his sanction.

3. The mortgage deed is dated 29th September, 1915, and is marked Ex. C. The
consideration is made up of six items:

(1) Rs. 751-6-11 due to the plaintiff in respect of a promissory note, dated 29th
December, 1913, Ex. C-I .

(2) Rs. 987-12-9 due to the plaintiff in respect of a promissory note, dated 12th
February, 1914, Ex. C-3.

(3) Rs. 611-6-1 due to the plaintiff in respect of a promissory note, dated 10th
March, 1914, Ex. C-5.

(4) Rs. 606-6-3 due to the plaintiff in respect of a promissory note, dated 6th
April, 1914, Ex. C-6.

(5) Rs. 1,037-7-3, amount retained with the mortgagee for payment to
Satyanada. This amount represents the principal of Rs. 875 borrowed by
Subramania between 21st January, 1914 and 13th March, 1914 from Satyanada
and interest thereon. This is not covered by any bond.

(6) Rs. 5-8-9, amount received in cash from the mortgagee. Total Rs. 4,000-0-0.

4. The particulars set forth above show that excepting the trifling sum of Rs. 5
odd, the balance had been borrowed by Subramania previous to his appointment
as guardian. This is a very important fact. Another very material fact is that the
first four sums had been borrowed from the plaintiff himself. These two
circumstances have an important bearing upon the issue to be decided in this
case. The evidence in the case disclosed that Subramania was acting as the
minor''s de facto guardian before his appointment by the District Court. On the
14th of April, 1914, he filed in the guardianship petition a statement of account
(Ex. 2) showing his dealings with the minor''s estate. On that date he had not
been appointed guardian but for all practical purposes he treated himself as the
guardian of the minor. In reciting the particulars of the consideration I have
mentioned four promissory notes. Of these, Exs. C-5 and C-6 (items 3 and 4)
were executed by Subramania describing himself as the defendant''s guardian.
The other two promissory notes, Exs. C-I and C-2 (items 1 and 2) were executed
by Subramania in his personal capacity. This is an important point of difference
and the learned Subordinate Judge has found for the plaintiff to the extent of the
amounts covered by Exs. C-5 and C-6. The rest of the claim has been disallowed
on the ground that the amounts which go to make up the balance of the
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consideration was not proved to have been borrowed for the minor''s benefit.

5. I shall now consider the evidence in regard to each of the items, 1, 2 and 5
and state my. conclusions.

6. I shall first take item 5, Rs. 1,037-7-3. In dealing with this item, the learned
Judge has based his finding on conjectured opinion ignoring proved facts and
positive evidence. P.W. I, the plaintiff''s agent, and P.W. 2, Subramania himself,
support the plaintiff by giving direct evidence on the point. Shortly after the
mortgage bond was executed, Subramania and Satyanada called at the
plaintiff''s place and the money was paid,to.

7. Satyanada on 2nd November, 1915, in accordance with the directions in the
bond. Satyanada then passed a receipt in the name of Subramania (Ex. C-7) and
the latter made an endorsement upon it and handed it to the plaintiff. The
account-books of the plaintiff confirm this version. We have looked at these
books and there is not the slightest suspicion attaching to them. The learned
Judge has given no valid reasons for rejecting this evidence but has acted on
mere suspicion and, as I have said, on speculative reasoning. The fact that Ex.
C-7 was made out in the name of Subramania and not in the name of the
plaintiff is said to be suspicious. I am unable to follow this argument. The next
fact against the plaintiff is said to be that Satyanada himself owed some money
to the plaintiff on the date in question and that it was not likely that the plaintiff
would make a payment to a person from whom money was due. This reasoning
is, how ever, opposed to the learned Judge''s finding that he believes that the
plaintiff made a payment but that it was made to Subramania and not to
Satyanada. If the plaintiff was prepared to pay the amount what did it matter to
whom he paid it? Great reliance is placed by the defence upon Ex. 7. It is a small
sheet of paper containing some pencil entries. I must state a few introductory
facts to explain this exhibit. The defendant was married in August, 1919. In 1921
Subramania was removed from guardianshipand one Kumaravelu, the
defendant''s father-in-law, was substituted as his guardian in the place of
Subramania. I may add that Kumaravelu is the defendant''s guardian ad Iitem in
this suit. The retiring guardian handed certain papers belonging to the minor''s
estate to Muthuswami, D.W. 3. The latter is a pleader and the father-in-law of
Kumaravelu. It is said that Ex. 7 was discovered among the bundle of papers so
handed. The defence relies upon the first item in Ex. 7. It is alleged that it shows
that Satyanada had been paid off on the 7th April, 1915, long before the date of
the mortgage itself. If this case is true, it follows that the payment spoken to by
the plaintiff is false. The very foundation of the learned Judge''s argument has
been shown to be unsound. The entry does not show that the debt incurred by
Subramania on behalf of the minor was paid off. It shows just the contrary that
that amount was expressly reserved for future payment. Muthuswami, D.W. 3,
says in his evidence that he had heard from Satyanada himself that the amount
due to him had been pre viously paid off. Still, we find that this Satyanada has
not been examined. D.W. 3 professes to have heard this about the year 1919. If
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this was true, one would expect a reference to this incident in Ex. H-I, dated 1st
August, 1921. Although the defendant''s liability is disputed in general terms, no
sped fie reference was made to the amount having been previously paid off. The
matter does not rest here. In his written statement filed on the 7th January,
1922, this particular allegation was not made. Then in regard to Ex. 7
Muthuswani deposes that he discovered it a month after the written statement
was filed. This story is improbable. Granting that Ex. 7 was discovered only after
the written statement was filed, there is no sufficient reason given for failing to
file it in Court on the date fixed by the Court for the filing of documents. But
what we really find is, that no one hears of this document till practically
Subramania was in the witness-box, and then, it, for the first time, sees the light
of day. The whole story regarding this Ex. 7 seems extremely suspicious and the
learned Judge has completely failed to appreciate this aspect of the case. There
is still another very important factor which has not been noticed by the Judge. In
Ex. E (a statement of account Tiled by Subramania in the guardianship petition
on the 31st of March, 1916) there is a specific-entry of payment of interest on
this sum due to Satyanada. If the principal had been already paid off it is
impossible to conceive that interest was subsequently paid.

8. I shall now pass on to item 1. On 13th October, 1913, Subramania borrowed
from the plaintiff Rs. 300 under the promissory note (Ex. C-2). On 29th
December, 1913 Subramania borrowed a further sum from the plaintiff and gave
a consolidated promissory note for Rs. 600 (Ex. C-I).

9. The particulars of item 2 may also be briefly set forth. On the 1st May, 1913,
Subramania borrowed Rs. 600 from the plaintiff and executed in his favour a
promissory note (Ex. C-4). Subramania borrowed again from the plaintiff a
further sum of money on 12th February, 1914, and executed a consolidated
promissory note for Rs. 800 (Ex. C-3).

10. I gather from the judgment of the Lower Court that these two sums were
disallowed on the ground that in executing the promissory notes Subramania did
not describe himself as the minor''s guardian, and that this fact was sufficient to
give the plaintiff notice, when he took the mortgage bond, that these amounts
were not utilised for the minor''s benefit.

11. I have discussed the evidence at some length in order to show that although
some vague charges have been made against the plaintiff, there is no proof of
either fraud, collusion or any. other kind of underhand dealing on his part.
Indeed no attempt has been made to substantiate any such charges.

12. On these facts, is the plaintiff not entitled to a decree for the whole amount
claimed? The ordinary rule of law is that the purchaser should establish the
validity of the alienation by showing either that it was made for a purpose
binding upon the minor or that he (the purchaser) acted with due-care and
caution after making reasonable enquiry. (See Hanuman Pershad''s case (1)]
What then is the effect of a sanction given under the Guardians and Wards Act?
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By Section 29 of that Act the guardian is forbidden to enter into certain
transactions without the previous permission of the Court. Section 30 enacts that
a disposal of Immovable property in contravention of Section 29 is voidable at
the instance of the minor, Section 31 lays down that the permission shall not be
granted except in case of necessity or for an evident advantage to the ward. u/s
47 an appeal lies to the High Court from an order of a District Court refusing
permission to a guardian to do art act u/s 29. The effect of Section 48 is that an
order granting permission u/s 29, if not set aside in revision by the High Court, is
final and cannot be contested by a suit or otherwise.

13. What is the effect then of an alienation by a guardiar made with the sanction
of the Court? The answer is to be found in the judgment of their Lordships of the
Privy Council in Gangapetshad Saku v. Mahurani Bibi (l884) ILR 11 C 379 (P C).
This is what they say:

Their Lordships think that, when an order of the Court has been made
authorising the guardian of an infant to raise a. loan on the security of the
infant''s estate, the lender of the money is entitled to trust to that order, and that
he is not bound to enquire as to the expediency or necessity of the loan for the
benefit of the infant''s estate. If any fraud or underhand dealing is brought home
to him that would be a different matter; but, apart from any charge of that kind,
their Lordships think he is entitled to rest upon the order.

14. Their Lordships then proceed to remark

It is sufficient for the plaintiff to say ''I have got the order of the Court''.

15. These words are clear and unequivocal. Let us look at the reason of the
thing. The Legislature has cast upon the Court the duty of enquiring whether the
transaction is beneficial to the minor. No sanction can be granted unless the
Court is satisfied that it is. The lender or the purchaser is no longer harassed by
doubts as to the character of the transaction. He looks at the order authorising
the mortgage or the sale. An order of a competent Court is produced to him and
is he not entitled to act upon it? The very object of the sections to which I have
referred is to safeguard the interest; of the minor. A transaction is not authorised
unless the Court comes to the conclusion that it is for his benefit. From the point
of view of the guardian again, if he honestly and frankly tells the Court the
circumstances which has led to his application he will have performed his duty
and as he does not trust to his own judgment but to the judgment of the Court,
he can rely upon the sanction in any proceedings that may be taken at some
future time against him. From the point of view of the purchaser, his title to the
property stands on a better footing than if there had been no sanction, as the
question of the beneficial nature of the transaction cannot be re-opened. This
incidentally benefits the minor, as a fair price can be obtained for his property. I
understand this to be the principle underlying the sections to which I have
referred and the decision of the Privy Council unambiguously declares that this is
the effect of those sections. It is quite a different matter, of course, if the alienee
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is proved to be a party to any fraud or collusion and the proposition contained in
the judgment of the Privy Council is made expressly subject to this reservation.
If further authority is needed for this position, I need only refer to Rameshwar
Singh v. Dhanpat Singh (1909) 5 I C 334 and Akhil Chandra Saha v. Girish
Chandra Saha (1917) 21 C W N 864. But the defendant relies strongly upon a
case of this Court in Venkatasami v. Viranna 42 M L J 333 decided by Spencer
and Ramesam, JJ. In that case it has been held that the effect of the sanction is
merely to shift the onus of proof; whereas, ordinarily it is for the alienee to show
that the transaction is binding, the burden is, where the sanction has been
obtained, upon the minor to show that the transaction is not binding. Spencer, J.,
relies upon Sikher Chund v. Dulputty Singh ILR (1879) C 363 and Jugal Kishori
Chowdhurani v. Anunda Lal Chowdhurani ILR (1895) C 545. As regards the
former of these two cases it is sufficient to say that it was decided before the
Privy Council in Gangapershad Sahu v. Maharani Bibi (1884) ILR 11 C 379 (P C).
Apart from that, the observations of Garth, C.J., in Sikher Chund v. Dulputty
Singh ILR (1879) C 363 show that he understood the law as interpreted
subsequently by the Judicial Committee. Though some observations in his
judgment may give apparent support to the contention or'' the defendants, the
judgment taken as a whole cannot be regarded as an authority in their favour. In
regard to Jugal Kishori Chowdhurani v. Anunda Lal Chowdhurani ILR (1895) C
545, the second case relied on by Spencer, J., it must be noticed that it is a case
of specific performance of a contract where entirely different considerations
would apply. Although the contract may have been sanctioned under the
Guardians and Wards Act, so long as it has not been actually carried out, it is
certainly open to the Court to examine, when a suit is brought for that purpose,
whether it will be to the advantage of the minor that it should be specifically
enforced. Spencer, J.''s judgment, it must be noticed, does not refer to the Privy
Council decision. So far as Ramesam, J.''s decision is concerned, that learned
Judge distinguishes the Privy Council case on the ground that it relates to a
mortgage, whereas the case with which he was dealing relates to a sale. With
the utmost deference, this fact, in my opinion, does not in principle make any
difference.

16. I am disposed to hold, differing from Venkatasami v. y. Viranna ILR (1921) M
429 that where an alienation has been made with the sanction of the Court, the
alienee can rely upon it and the alienation must be upheld unless the alienee has
been a party to a fraud or collusion or has been guilty of any underhand dealing.

17. Applying this rule, 1 have no hesitation in deciding that the plaintiff is
entitled to a decree for the full amount claimed. It only remains for me to say a
word in regard to items 1 and 2. The promissory notes, as I have said, were
executed by Subramania in his personal capacity and not as the minors guardian.
At their inception, therefore, these debts were the personal debts of Subramania.
The plaintiff was not thus called upon when the debts were incurred to make any
enquiries regarding any benefit or advantage accruing to the minor. When the
mortgage was taken, the plaintiff in regard to these debts was in the position not
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of the minor''s creditor but of a stranger. He was then shown the sanction and
what meaning did it convey to him. It may be described in some such words:

A certain sum had been raised by Subramania acting for himself from the
plaintiff. Subramania was able to convince the Court that this sum had been
spent for the benefit of the minor. The Court beingso convinced, has, by the
order of sanction, authorised Subramania to reimburse himself to the extent and
for that purpose to borrow on behalf of the minor an amount from the plaintiff.

18. This is the effect of the sanction order and the plaintiff was perfectly justified
in trusting to and acting upon that sanction.

19. Looking at the case from this point of view, it is immaterial whether it has or
has not been made out that the sums were actually raised or utilised for the
minor''s benefit or for purposes binding upon him. I express no opinion as
regards Subramania''s liability to the minor. Whether he misled the Court or not
when he obtained the sanction is a question with which we are not concerned. It
cannot be denied that he was not as frank as he might have been in the
affidavits filed in support of his application for sanction. But that is a question
entirely foreign to the present enquiry.

20. There is one further point which remains to be noticed. It has been
contended by the defendant that the sanction obtained is not valid as it does not
recite, as required by Section 29. the necessity for the loan. In my opinion, this
defect is nothing more than a mere irregularity and does not render the sanction
invalid. As has been pointed out in Rameshwar Singh v. Dhanpat Singh (1909) 5
I C 334 the Court must be treated as haying adopted the grounds set forth in the
petition and the affidavits and although the grounds are not reproduced in the
order, the clear effect is to base the order upon those grounds. The fact that the
grounds are not specifically referred to in that order cannot make it invalid.
Buddhoo alias Gulab Dass v. Sheo Charan (1924) 22 ALJ 851 takes the same
view. This contention, therefore, is overruled.

21. In the result, the decree of the Lower Court is modified and there shall be a
mortgage decree in favour of the plaintiff for the entire amount claimed in the
plaint with interest a;, provided for in the mortgage bond and costs throughout.
Time for redemption is three months.

Reilly, J.

22. I agree. If a man takes a mortgage on the property of a minor for whom no
guardian has been appointed or declared under the Guardians and Wards Act,
what is required of him before he can succeed in a suit on his mortgage? It is
sufficient if he shows that he acted in good faith and that he satisfied himself by
reasonable inquiry that the advance was required for the necessities or for the
clear benefit of the minor. If a man proposing to take a mortgage on the property
of a minor finds in the course of his inquiries that a guardian has been appointed
under the Guardians and Wards Act and that that-guardian has obtained the
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sanction of the District Judge for the proposed mortgage, what further inquiry
are we to require of him? The minor in such a case is a ward of the Court, and
the duty of the District Judge to guard the minor''s interests is higher, far higher,
than the mortgagee''s. Is the mortgagee to sit in judgment on the order of the
District Court and to inquire whether that order was made upon sufficient
grounds? 1 think such a position would be entirely unreasonable, and for that
view we have the very highest authority. I venture to repeat the words which my
learned brother has quoted in his judgment from Gangapershad Sahu v.
Maharani Bibi (1884) ILR 11 C 379 (P C).

Their Lordships think that, when an order of the Court has been made,
authorising the guardian of an infant to raise a loan on the security of the
infant''s estate, the lender of the money is entitled to trust to that order, ami that
he is not bound to inquire as to the expediency or necessity of the loan for the
benefit of the infant''s estate.

23. Now that is perfectly plain and unequivocal, and it is not suggested that the
new Guardians and Wards Act has made any change in the law since that
pronouncement. Our attention has been drawn to the fact that there is a case of
this Court in which the principle of that decision of the Privy Council was not
strictly followed. That is Venkatasami v. Viranna (5). It is true that this Madras
case was one of a sale while the case before the Privy Council was one of a
mortgage; but I find it difficult to see that there is any real distinction in principle
in this matter between a sale and a mortgage. With very great respect I find it
impossible to follow the decision of the learned Judges in Venkatasami v. Viranna
ILR (1921) M 429 so far as it is to the effect that the sanction of the District
Judge in such a case is not a complete protection to an alienee who acts in good
faith, saving him from the necessity of pressing his inquiries further. In his
judgment Spencer, J. does not mention this very important decision of the Privy
Council, and I gather that the other learned Judge, Ramesam, J., though he
refers to the Privy Council decision, would have hesitated to depart from it if the
case before him had been one of a mortgage. I may mention that Mr. Muthiah
Mudaliar for the defendant has stated explicitly before us that he does not
suggest that the plaintiff in this case was a party to any fraud in obtaining the
sanction of the District Judge.

24. There is one peculiarity of this case to which I must refer. It appears that
part of the consideration for the mortgage now in question was not money
advanced directly to the guardian for the minor''s estate but money which had
been advanced long before the date of the mortgage to the guardian himself on
his own responsibility without any reference to the minor''s estate. If a
mortgagee, in whose case the District Judge has sanctioned the mortgage of a
minor''s property for a certain amount, instead of advancing that amount to the
guardian sets off part of it against a debt incurred already by the guardian on his
own responsibility and not as guardian. then in an ordinary case there will be a
very heavy burden on the mortgagee to show that he acted in good faith and
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that he really pursued inquiries sufficiently far to satisfy him that that debt was
one for which the minor''s estate was ultimately liable. Fortunately for the
plaintiff in this case we cannot require him to discharge any such burden in
respect of the two items of consideration representing loans to the guardian on
his own responsibility, because it appears that the facts regarding those two
loans were placed before the District Judge. Those items of consideration are
fully described with the information that they represent loans taken by the
guardian or his own responsibility in the mortgage deed itself, and the records
show that the draft of the mortgage deed was laid before the District Judge and
approved by him, a procedure which is not always adopted when the District
Judge sanctions mortgages in such cases. The plaintiff, it appears to me
therefore, is entirely protected in this case from any such necessity of pushing
his inquiries behind the District Judge''s sanction or showing that he acted in
good faith in adjusting those loans, which had been made to the guardian
personally, against the mortgage amount. I may add that it has been urged
before us that the District Judge''s order sanctioning the loan was invalid,
because it did not recite the necessity which he found for the mortgage as
required by Section 31(2) of the Guardians and Wards Act. In regard to that all
that I think necessary to say is that it has been decided in Rameshwar Singh v.
Dhanpat] Singh (1909) 5 I C 334 and Buddhoo alias Gulab Dass v. Sheo Charan
(1924) 22 A L J 851 that, even where the District Judge does not recite the
necessity specifically in his order of sanction, if the record shows that the
affidavits or the petitions before him set out the necessity clearly and he says
"Sanction granted" or words to this effect, we may read into his order the
necessities and reasons alleged and presume that he adopted them. In this case
there is no reason whatever to suppose that the District Judge did not inquire
into the matter as carefully as was necessary and apply his mind to it and adopt
the reasons and necessities alleged before him in the affidavits filed in the matter.

25. I agree that the appeal must succeed and that orders should be made as
proposed by my learned brother.
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