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Judgement

Irshad Hussain, J.—This is a habeas corpus petition wherein the detention of the
petitioner in Almora Jail as an accused in case crime No. 2402/2004 under
Sections 302, 307, 452 and 504, IPC has been alleged to be illegal for want of
valid remand either u/s 209 or 309 of the Code of Criminal Procedure (for short
"Code").

2. The petitioner Roshan Lal is the sole accused in S.T. No. 49/2002 which is at
the last stage of its conclusion. The petitioner was committed to Court of Session
by the C.J.M. Almora per order dated 9-12-2002 (Annexure-6) and the committal
order reads as under :--

(Vernacular matter omitted..... Ed.)

3. Referring to the above committal order the learned counsel argued that since
the learned C.]J.M. while committing the petitioner to Court of Session has not
remanded him to custody during and until the conclusion of the trial as
contemplated under Clause (b) of Section 209 of the "Code" and since the
learned Sessions Judge after taking cognizance of the offence against the
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petitioner found it necessary from time to time to postpone or adjourn the
hearing of the sessions trial, the learned Sessions Judge was legally obliged to
pass an order of remand of the petitioner in custody in conformity with the
requirement of Section 309 of the "Code". He also submitted that the record
reveal that the learned Sessions Judge has not passed any order of remand as
envisaged by the provision of Section 309 of the '""Code'" and there being no valid
remand in either of the above two provisions of the "Code'" the detention of the
petitioner has altogether been illegal resulting which by a writ in the nature of
habeas corpus the respondents are liable to be directed to forthwith release the
petitioner from Almora jail. Other points were also raised which are not germane
to the decision of the petition and therefore it shall be proper to confine to the
said submission on behalf of the petitioner.

4. In view of the submission made it is relevant to also reproduce the few orders
passed by the learned Sessions Judge, Almora after the accused on being
committed to Court of Session was produced there in connection with the
proceedings of the sessions trial.

(Vernacular matter omitted..... Ed.)

5. These are the orders reproduced as examples and the learned Sessions Judge
passed subsequent orders on various dates in similar manner as is evident from
the copies of the orders filed as Annexure No. 3 to the rejoinder affidavit on
behalf of the petitioner.

6. On the other hand learned G.A. urged that the detention of the petitioner is
legal as the orders passed on various dates by the Presiding Officer fulfill the
legal requirement of remand and therefore the petition lack merit and is liable to
be dismissed.

7. Relevant part of Section 209 of the "Code" runs as under :--

"209. Commitment of case to Court of Session when offence is triable exclusively
by it. When in a case instituted on a police report or otherwise, the accused
appears or is brought before the Magistrate and it appears to the Magistrate that
the offence is triable exclusively by the Court of Session, he shall --

(a) commit, after complying with the provisions of Section 207 or Section 208, as
the case may be, the case to the Court of Session, and subject to the provisions
of this Code relating to bail, remand the accused to custody until such
commitment has been made :

(b) subject to the provisions of this Code relating to bail, remand the accused to
custody during, and until the conclusion of, the trial;

(€)and (d).eeieieii i

8. The above Section 209 of the "Code" confers power upon a Magistrate to
remand an accused to custody until the case has been committed to Court of
Session and also until the conclusion of the trial. From perusal of the committal
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order dated 9-12-2002 as reproduced above it is evident that the learned C.]J.M.
continued to remand the accused to custody not only until the case has been
committed to Court of Session but thereafter also while committing the case to
Court of Session. The third paragraph of the committal order though do not
contain the specific averment, that the accused has been remanded to custody
until the conclusion of the trial. Learned G.A. submitted that we cannot lose sight
of the fact that the learned C.]J.M. while committing the accused to Court of
Session also remanded him to custody which was naturally intended to be until
the conclusion of the trial of the accused according to law and the said recital
thus fulfill the requirement of Clauses (a) and (b) of Section 209 of the '"Code"
as the accused stand remanded to custody until the accused was committed to
Court of Session and thereafter also while he was committed to Court of Session,
to stand trial

9. Learned Senior Counsel appearing on behalf of the petitioner, however,
submitted that the order passed by the learned C.J.M. does not conform to the
requirement of Clause (b) of Section 209 of the "Code'" and, therefore by no
reasoning it can be held that the learned C.]J.M. while committing the accused to
Court of Session remanded him to custody during and until the conclusion of the
trial. He further submitted that the accused while being committed to Court of
Session was remanded to judicial custody for a term not exceeding 15 days as
contemplated by the proviso to Sub-section (2) of Section 309 of the "Code" and
this was the reason that by the said order date of appearance of the accused
before the Court of Session was fixed as 23-12-2002 i.e. on the 15th day of the
said order and during which period of 15 days judicial remand was given by the
said order. In view of the submission it is relevant to reproduce the Section 309
of the "Code" which reads as below:--

"309. Power to postpone or adjourn proceedings :--

(2) If the court, after taking cognizance of an offence, or commencement of trial,
find it necessary or advisable to postpone the commencement of, or adjourn, any
inquiry or trial, it may, from time to time, for reasons to be recorded, postpone
or adjourn the same on such term as it thinks fit, for such time as it considers
reasonable, and may by a warrant remand the accused if in custody :

Provided that no Magistrate shall remand an accused person to custody under
this section for a term exceeding fifteen days at a time :

Provided further..................
Provided also.........ccccvvvviniinnnnn.
Explanation -- 1......ccoiiviiiiiiinnns
Explanation -- 2.....ccooiiiiiiiiiiiiin

10. From perusal of the provisions to Sections 209 and 309 of the "Code"
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reproduce above, it is evident that a Magistrate is entitled to pass an order of
remand of the accused to custody during and until the conclusion of the trial if
the offence is exclusively triable by the Court of Session and further the
Magistrate is entitled to pass an order of remand of an accused person to
custody u/s 309 of the "Code" for a term not exceeding 15 days at a time. In the
order dated 9-12-2002 the learned C.]J.M. has not specifically used the words
"during and until the conclusion of the trial" while committing the accused to
Court of Session but merely passed an order of remand of 15 days which indicate
that the order was not passed as contemplated by the provision of Clause (b) of
Section 209 of the '"Code'". Therefore, the submission of the learned Senior
Counsel for the petitioner is correct that the learned C.J.M. while committing the
accused to Court of Session did not remand the accused to judicial custody
during and until the conclusion of the trial and consequently the learned Sessions
Judge while taking cognizance was required to remand the accused in custody by
a warrant as and when on commencement of the trial it was found necessary or
advisable to adjourn the proceedings as envisaged by Sub-section (2) of Section
309 of the ""Code'". We have, therefore, to see as to whether in this case the
requirement of the said provision has been made or not and the remand of the
accused to judicial custody has been proper and legal.

11. The orders passed by the learned Sessions Judge after taking cognizance
have been reproduced above as examples and the subsequent orders on various
dates were also passed in the similar manner whereby the next date in the trial
was given and it was also mentioned that the accused was being produced in
judicial custody. The learned Senior Counsel on behalf of the petitioner termed
the orders passed by the learned Sessions Judge as not in consonance with the
requirement of Sub-section (2) of Section 309 of the "Code'" as according to him
the learned Sessions Judge had never passed any order to the effect that the
accused facing trial is being remanded to judicial custody. The submission made
by the learned G.A. was that the tone and tenor of the every order passed by the
learned Sessions Judge as and when the sessions trial was adjourned for hearing
coupled with the preparation of the jail warrant duly signed by the Sessions
Judge on various dates make it obvious that the compliance of the above
provision has been made and the learned Sessions Judge remanded the accused
to judicial custody from time to time as and when the orders were passed in the
case. He also urged that though the jail warrants have not been prepared on
prescribed pro forma but still the same were prepared on plain sheet of paper
and were signed by the learned Sessions Judge on every date when the trial was
adjourned and the accused was sent to jail in judicial custody with the direction
to be produced on the next date of hearing also duly endorsed on the warrant in
conformity with the date mentioned in the order passed by Sessions Judge on
the record of the sessions trial and that the exercise so undertaken fulfill the
above legal requirement and that the detention of the accused in jail under
judicial custody has altogether been proper and legal. Having considered the
orders passed by the learned Sessions Judge on various dates coupled with the
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warrant prepared and duly signed (part of which has been produced in original),
we are of the firm view that the submissions of the learned G.A. have legal force
and rebut the submissions made on behalf of the petitioner and we accordingly
hold that the accused -- petitioner has been remanded to judicial custody by the
learned Sessions Judge in a proper and legal manner as and when it had been
found necessary to adjourn the hearing in the sessions trial and that the custody
of the petitioner being proper and legal the present habeas corpus petition is
liable to be dismissed.

12. The reasons are that the orders passed by the learned Sessions Judge from
time to time fulfill the requirement of Sub-section (2) of Section 309 of the
"Code" inasmuch as the learned Sessions Judge has on every date passed an
order of remand and jail warrant was duly signed wherein the next date of the
production of the accused before the Court has been duly mentioned in
conformity with the orders passed by the learned Sessions Judge on the record
of the session trial. In the face of the facts of the case the Division Bench
decision of the Allahabad High Court (Lucknow Bench) in the matter of Vashist
Muni v. Superintendent of District Jail, Faizabad (1993) UPCR 159, pressed into
service by the learned senior counsel for the petitioner cannot be applied here.
In the reported case the warrant of remand authorizing the Superintendent of
Jail to detain the petitioner in custody during the course of entire inquiry till its
conclusion was not held to be a valid warrant of remand u/s 309 of the "Code" in
view of the order passed by the Presiding Officer not containing a direction of
remand for judicial custody till the next date fixed in the order sheet while
adjourning the case from one date till another date. The tone and tenor of the
orders passed by the learned Sessions Judge from time to time on various dates
authorizing the detention on the warrant sent to the jail clearly imply that a valid
order of remand for judicial custody was made and warrant was sent to the jail
accordingly.

13. The jail warrants as prepared on the plain paper sheet were also made
subject of criticism by the learned Senior Counsel for the petitioner. It will suffice
to mention here that preparation of warrant on ordinary piece of paper was not
found to be illegal by the Allahabad High Court (Lucknow Bench) in the case of
Uma Kant v. State of U.P. , and the contention of illegal detention of the accused
was rejected, The reported decision also rebut the argument advanced in the
case against the jail warrant and we do not hesitate to reiterate that the orders
passed by the learned Sessions Judge from time to time coupled with the jail
warrant duly signed as and when the accused was sent to judicial custody in jail
clearly indicate that the detention has altogether been legal and proper.

14. Even otherwise a Full Bench of the Allahabad High Court in the case of Urooj
Abbas Vs. State of Uttar Pradesh, laid down that the statutory requirement of a
separate order in writing with reasons therefore was only in respect of the
postponement or adjournment of the inquiry or trial and not in respect of
remanding the accused to judicial custody for which mere issue of warrant of

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/roshan-lal-appellant-hash-state-of-... Page 5 of 6



remand was sufficient. Considering the principle laid down in the said case we
see no merit whatsoever in the submission on behalf of the learned Senior
Counsel for the petitioner.

15. In the peculiar facts of the case we do not find it desirable to refer to other
decisions cited at the bar and also the other grounds not relevant for disposal of
the habeas corpus petition and in view of the reasons aforesaid the petition is
liable to be dismissed.

16. The habeas corpus petition is dismissed. No order as to costs,
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