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Judgement

Basheer Ahmed Sayeed, J.—The petitioners in this case have preferred this
revision against the order of the learned Additional First Class Magistrate,
Madurai, to Summary Trial Case No. 93 of 1955. The respondent herein had
instituted a prosecution under Rule 32 of the Madras General Sales-tax Rules
assents the petitioners, who are dealers in cotton yarn in Madurai Town. For the
year 1954-55( the petitioners had taken out a cotton yarn-licence No. 1073.
Their turnover for that year was in the sum of Rs. 53,369-8-0 as could be seen
from Ex. B. 1.

Under Rule 5 of the Madras General Sales-tax Rules the petitioners should have
applied for and taken out a licence for the year 1955-56 for enabling them to
trade in cotton yarn. They did not do so. Under the then rules they should have
filed the application before the 30th September 1955. But actually the petitioners
submitted the application on the 22nd November, 1955 after they had been
called upon to do so by the General Sales-tax department by notice dated 24th
October 1955 under Ex p, 2. Ex. F, 3 is the application submitted by'' the
petitioners for the licence.

Having submitted the application for the licence so late, they did not also pay the
licence fee, which should have been paid along with the application for the
licence. Both the application/ arid the licence fee should have been made and
paid before the 30th September 1955 as required" by Rule 5 (1) of the Madras
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General Sales-tax Rules as amended by G. O. No. 1898 dated 17tlr June 1955.
Having failed to do so, the petitioners, were prosecuted on two counts (1) for
failure to apply for the licence and (2) for failure to pay the licence fee, an
offence punishable u/s 15 (b) of the Madras General Sales-tax Act, as also under
rule 32 of the General Sales-tax Rules.

2. The petitioners'' defence was that, they, being subsequent dealers or second
dealers, were not liable to pay the tax and therefore not liable to apply for the
licence and pay the fee prescribed. The second line of defence was that the
petitioners were liable to apply for the licence only is the turnover was Rs, 7,500
and above, and since they did not have'' so much turnover for the year
concerned, they were not bound to apply for a licence. The petitioners also
questioned the validity of the rule requiring a licence fee in the sura of Rs. 150
which according to them was more in the nature of a tax than a fee.

The learned Magistrate after considering the defence put forth by the petitioners
found that the petitioners had omitted to submit their application for a licence in
time under Rule 5 (1) of the Madras General Sales-tax Rules and to pay a licence
fee along with the application as required under Rule 6 (4) (a) of the Madras
General Sales-tax Rules, and that the offence being punishable u/s 15 (b) of the
said Act, the petitioners were guilty under the two provisions.

While convicting them he sentenced the petitioners to pay fine of Rs, 10 each on
the first count and Rs. 20 each on the second count, in default to undergo simple
imprisonment for ten days and twelfth days respectively. The learned Magistrate
also directed the Petitioners to pay the licence fee of Rs. 150 which was to be
recovered from them jointly and severally, as if it were a fine.

3. The same points as have been urged before the learned Magistrate are now
urged before us by the learned Counsel Mr. Vittal Souli for the petitioners. The
point raised as to whether the fee prescribed and levied is in the nature of a tax
or a fee for a licence has already been decided in W. p. No. 85 of 1956 etc. by a
Bench of this Court on the 8th May 1957 (A). The decision is unreported, but
there is no controversy about the points dealt with in this decision.

In that decision it was held that it was not , an unreasonable restriction to levy a
licence fee for dealing in skins and hides (which stood on the same footing as
cotton yarn and; that there was no infringement of Article 19 (1) (g) of the
Constitution and that further the fee was not in the nature of a tax and also was
not in excess Of the value of the services rendered. The legal point raised by the
learned Counsel for the petitioners now need not therefore be gone into over
again by us in view of this decision, with which we are in agreement.

4. With regard to the other points raised by the learned Counsel for the
petitioners, the learned Assistant Government Pleader has taken us through the
various sections and rules relevant to them and has argued in detail in a clear
and succinct manner the scheme of taxation and licencing as envisaged in the
various sections and the rules framed under the Madrps General Sales-tax Act.
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We appreciate the exposition -of the points, involved in this revision petition
made by the learned Assistant Government Pleader.

The first point to be noted while considering a case of this nature is that in this
State the tax that is levied is still a multiunit tax hut there are exceptions to it on
order to avail of the inventions to the multi-point tax, certain conditions
conscribed by the sections as well as by the rules have to be observed by
persons ,who want to appall of such exceptions. To determine at which point tax
should be levied as single point tax, various rules (have been framed, and it has
also been laid down under these rules that no one can derive any benefit of the
exemptions provided under the scheme of multi-point tax, unless those
conditions are fulfilled in their entirety.

Another point to be noted in this connection is that the sections of the Act which
govern the levy of the sales tax in respect of goods bought and sold are no doubt
few, but the rules framed for the purpose of determination of the tax, its
recovery and the various conditions and terms which have to be complied with by
dealers, if they are to take benefits of the exemptions, ''are too voluminous, and
the amendments thereto are also not any the less numerous. It has to be stated
that the various amendments to the sections and to the rules which have been
issued, from time to time, create no small amount of confusion in the minds of
the lay persons to whom "they are intended to apply.

We are tempted to suggest that the sooner a well arranged compendium of the
main sections as amended up to date and the rules framed so far with all their
ramifications as to sub-rules and sub-clauses etc. is issued, the better it will be
for the administration of the law on the subject. Apart from this, a third point to
be noted is that the modern tendency to provide under primary legislation a
mere skeleton of the general scheme of the levy of a tax of the kind in question,
and to provide for the rest of the details of the application of the law, its
enforcement and administration etc., by elaborate rules made under secondary
or delegated legislation, is very much in evidence in this piece of legislation; viv.,
the General Sales-tax Act.

This delegated legislation results in making the law in its most important aspects
more cumbersome and complicated and more often unintelligible to the lay man.
There is, therefore, much need to simplify the entire system now in force.

5. However this be S, 3 (1) of the Madras General Sales-tax Act, which relates to
the levy of the tax on sales of goods provides that subject to the provisions of
this Act (a) every dealer shall pay for each year a tax on his total turnover for
such year, and (b) the tax shall be calculated at the rates of three pies for every
rupee in such turnover. The other parts of this section need not be extracted, as
they are not relevant for purposes of this judgment. This section was, however,
amended by Madras Act I of 1957, and for Sub-section (1) the following was
substituted:

Subject to the provisions of this Act. every dealer shall pay for each year a tax
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on his total turnover for that year calculated at one and nine-sixteenth per cent,
of such turnover.

The proviso to Sub-section (1) was also amended by the said amending Act I of
1957. But in this case, we are concerned only with the section as it stood when
the petitioners failed to comply with the provisions of the Act and were
prosecuted for such failure.

Section 3 refers to the levy of tax and Section 5 provides for exemptions and
reductions in certain cases. S, 5 enacts that subject to such restrictions and
conditions as may be prescribed, including conditions as to licences and licence
fees (i) the sale of handspun yarns and of any cloth woven on handlooms wholly
with hand-spun yarn and sold by persons dealing exclusively in such cloth, shall
be exempt front taxation u/s 3, Sub-section (1); (ii) the sale of cotton (Including
kapas) and of cotton yarn other than tiandspun yarn shall be liable to tax u/s 3,
Sub-section (I), only at such single point in the series f sales ''by successive
dealers as may be prescribed and only at the rate of one half of one per cent, of
the turnover at that point.

The rest of the Sub-sections of S, 5 need not toe referred to as they are not
relevant for the purpose of this judgment. This section which provides for
exemptions and reductions of tax In certain cases had been amended a number
of tomes and the latest amendment would appear for be the one carried out by
Madras Act I of 1957, Under Sub-section (v) of the amended Section 5, it is
provided that the sale of cotton yarn among other commodities detailed
thereunder shall be liable to tax u/s 3, Sub-section (1), only at the point of the
first sale effected in the State of Madras by a dealer who is not exempt from
taxation u/s 3, Sub-section (3), but at the rate specified against them.

The rate of tax on the turnover specified on the cotton yarn other than handspun
cotton yarn is half a per cent. In order to avail of the exemption provided under
this Sub-section, that is to say, that the tax should be payable, only at a single
point in respect of cotton yarn that to dealt with by him, the dealer was bound to
conform not merely to the provisions of the Act tout also to such restrictions and
conditions as may be prescribed including conditions as to licences and licence
fee.

These latter restrictions and conditions referred to u/s 5 have been prescribed by
the rules framed in exercise of the rule making power given to the State
Government u/s 19 of the Act, It is not in dispute that the petitioners are dealers
in cotton yarn, and it is also not in controversy that the petitioners are
subsequent dealers, who if they conform to the requirements f S, 3 and Section
5 prescribed under the rules made u/s 19, will be liable to pay tax only at a
single point.

6. The question then is whether the petitioners have conformed to and complied
with the requirements of the sections and the rules governing the taxation at a
single point. The learned Counsel for the petitioners when asked to state
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definitely whether his clients could claim to have conformed to these sections
and rules, he could not state that they did conform to the requirements of law to
enable them to he taxed at a single point. The original R, 5 (1) (a) requires that
dealers in the position of the petitioners should apply for exemption before ?he
30th April, but this was amended so as to extend the date to the 30th September.

It has been admitted that the present dealers did not make any such application
within the prescribed date. Sub-rule 4 (a) of Rule 6 prescribes the fees for the
grant of licence on the basis of the turnover of the year. The licence fee is
calculated on the estimated turnover and it is prescribed to be payable in
advance along with the application. This is provided for by sub-rule 4 (c); and
sub-rule 4 (d) provides that every applicant shall enclose a cheque along with
the application for the licence fee. Sub-rule (5) of Rule 6 gives the power to the
licencing authority to satisfy himself as to the correctness of the estimated
turnover, and a return of the turnover is to be made in the form prescribed.

7. In the present case it is conceded that in the application made by the
petitioners, the estimated turnover was shown as Rs. 53,000 and odd, which was
the same as the previous year''s turnover. If such be the estimated turnover,
then it exceeded the minimum prescribed, viz., Rs, 10,000 which was
subsequently reduced to Rs. 7500 as per an amendment issued under G. C.
1898, Revenue, dated 17th June 1955. After the return is made under Sub-rule
11 (a) of Rule 6 the assessing authority is entitled to make a scrutiny of the
return and finally assess the turnover for purposes of tax and licence fee.

In the petitioners'' case, the question of the scrutiny of turnover had not yet
arrived. But it is stated before us that the estimated turnover given was Rs.
53,000 and odd and if that were the case the petitioners were bound to send
along with the application a cheque for the licence fee in the sum of Rs. 150. It is
admitted that this was not done, and therefore both on account of the failure to
apply in time and the failure to enclose the cheque for the prescribed fee, the
petitioners had made themselves liable to be proceeded against under Rule 32,
which prescribes the penalty and punishment for the infringement of the rules.

8. The contention of the learned Counsel for the petitioners however is that since
it was found subsequently that their turnover was fax less than the sum of Rs.
7500 and that it was actually only Rs. 4521 for the year 1955-56 the1 petitioners
were not obliged to apply for nor pay any licence fee. If this position taken up by
the petitioners was clear and if that had been adverted to in the belated
application for the licence, there would have been some justification for their
omitting to apply for and pay the licence fee.

But actually having shown an estimated turnover at a total figure of Rs, 53,000
and odd the petitioners cannot now be heard to say that they had justification
not to apply for the licence, because it turned out as a matter of fact that their
turnover was far less than Rs. 7500 the prescribed minimum. If the turnover of
the petitioners was actually less than the minimum prescribed, in which case
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they would not be liable to apply for any licence or pay the licence fee, and if the
scrutiny of the returns by the assessing authority did establish that fact, then it
would be a case for the petitioners to claim a refund of the excess fee recovered
from them as prescribed in Sub-rule 11 (c) of Rule 6.

But this will not exonerate them from making an application for the licence on
the estimated turnover and paying the fees along with the application. The
question of a refund should be understood and kept separate from the liability to
apply for the licence and to pay the licence fee. The refund of the licence fee is
subject to the scrutiny of the return by the assessing authority and finalisation of
the turnover and assessment, and this is to happen only at a much later stage.
But applying for a licence and payment of licence fee has, to be done within the
course of the year and is much anterior to any scrutiny of the return and
discovery of any payment of fee in excess of the prescribed minimum so as to
justify any refund.

9. Up to a certain stage, the effect of a series of decisions of this Court was that
a subsequent dealer was not compelled to take out a licence and that it was
merely optional and such an option may or may not be exercised by the dealer,
and it was also the trend of the decisions that if a dealer does not take out a
licence, he Could not be deprived of the benefit conferred on dealers u/s 5.

But both the learned Counsel for the petitioners and the Assistant Government
pleader agree now that by reason of the amendments made to Rs. 5, 6 and 32,
the option that was left with the dealer to apply or not for a licence, If he was to
claim benefit u/s 5 has been taken away and the application for a licence and
payment of fee in respect thereof has now been made compulsory and it is
conceded that this amended rule applies to the present case. If such be the case,
it follows that the petitioners did not comply with an obligatory provision of law
which compelled them to apply for and take out a licence and Pay the prescribed
fee in advance; and consequently there was infringement of the rules, which
made their failure punishable under Rule 32 and Section 15 (b).

10. When the learned Counsel for the petitioners had to admit that the present
case comes within the purview of the amended rules which compelled his clients
to take out a licence and pay the licence fee, whatever might be the claim for a
refund of the fee, in view of the turn of events subsequently, namely, that the
turnover was Rs. 4721 and that it did not reach even the minimum figure
prescribed under the rules, it cannot be said that on the petitioners'' failure to
comply with an obligatory rule validly framed In the exercise of the powers
conferred u/s 19 of the Act, the conviction and sentence could be said to be
illegal and unwarranted.

11. A point was also raised that the sum of Rs, 150 recovered from the
petitioners, as if it were a fine was not legal. We do not- find any substance in
that contention. The rule is clear on the point that in addition to any fine imposed
the court Is entitled also to direct the recovery of the licence fee payable as if it
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were a fine. If such power is exercised by the Court, it cannot be said that there
has beep any illegality about the direction to recover the licence fee, as If it were
a fine. In the result we do not think that there is any merit in this revision
petition, We therefore have no hesitation in dismissing the same, and is
accordingly dismissed.
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