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Judgement

B.P. Jeevan Reddy, C.J.—We are unable to see any substance in the writ petition.
It is directed against an interlocutory order made by CEGAT, rejecting application
for stay, pending appeal. The allegation against the petitioner was that of
clandestine removal of dutiable goods without paying duty. The show cause
notice was issued by the Superintendent, Central Excise but the final orders were
passed by the Collector, Central Excise. The argument of the petitioner is that the
allegation of clandestine removal amounts to allegation of fraud and suppression
and, therefore, proviso to Section 11A(1) is attracted and the show cause notice
could have been issued only by the Collector. This is a question, which would
have to be gone into by the Tribunal in the appeal finally.

2. Having regard to the nature of allegation and the fact that the order of stay is
discretionary, we are not inclined to interfere in the matter. We are also not
persuaded that the Tribunal has exercised its jurisdiction erroneously.

3. The writ petition accordingly fails.

4. However, it is directed that there shall be stay of penalty, pending disposal of
the appeal before the appellate court.

5. The time for depositing duty is extended up to 20.5.1991.
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