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Judgement

A.L. Dave, J.—The District Magistrate, Ahmedabad, passed an order on
December 16, 1999, in exercise of powers u/s 3(2) of the PASA Act, detaining
the petitioner under the provisions of the Prevention of Black Marketing and
Maintenance of Supplies of Essential Commodities Act, 1980 ("PBM Act" for
short).

2. In the grounds of detention, the detaining authority observed that cotton seed
and pamoline oil in large quantity was traded in by the detenu in breach of Food
Adulteration Rules. The petitioner was engaged in activities which are
detrimental to smooth supply of such essential commodities for his personal gain
and, therefore, he is required to be detained under the PBM Act in order to
immediately prevent him from pursuing his activities. The authority also
observed that other less drastic remedies are not possible to be resorted and
detention under PBM Act is the only efficacious remedy for the purpose.

3. The detenu has challenged the order of detention on various counts. Mr.
Thakkar has, however, restricted his arguments to the ground of delay in
forwarding the representation by the detaining authority. He has drawn attention
to the affidavit in reply filed by the detaining authority, particularly paragraph 14.
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Mr. Thakkar submitted that, admittedly, the representation was received by the
detaining authority on 3rd January, 2000 and was forwarded on 11th January,
2000, for which no explanation is tendered. The authority had then become
functus officio and was required only to forward the representation and no time
could have been consumed by the detaining authority in forwarding the
representation. This has affected the right of the detenu of making an effective
representation which would vitiate the continued detention. The petition may,
therefore, be allowed.

4. Mr. K.T. Dave, learned Assistant Government Pleader, opposed the petition on
behalf of respondents No. 1 to 3 and Ms. Davawala opposed the petition on
behalf of the Central Government.

5. Mr. Dave submitted that the detaining authority received the representation on
3rd January, 2000 and delay is caused because the detaining authority called for
the parawise remarks from the sponsoring authority and, therefore, the delay
caused in forwarding the representation lis explained. The petition may,
therefore, be dismissed.

6. Considering the contentions raised before this Court, what is required to be
considered is wither there is a delay in forwarding the representation. 7. There is
no dispute about the fact that representation dated 31st December, 1999 was
received by the detaining authority on 3rd January, 2000 and forwarded to the
Government on 11th January, 2000. The detaining authority had become functus
officio then and was, therefore, required only to forward the representation
immediately. An attempt is made to explain the delay by stating that parawise
remarks of sponsoring authority were called for and were sent to the
Government along with the representation. In this regard, factually, it may be
noted that the affidavit is silent on aspects of details as to when the parawise
remarks were called for from the sponsoring authority, when they were received
from the sponsoring authority by the detaining authority and, therefore, as such
there is no reasonable explanation coming forward from the detaining authority
for the time between 3rd January, 2000 and 11th January, 2000.

8. Apart from the above factual aspect, another factor that cannot be lost sight
of is that the detaining authority had become functus officio and the
representation could not have been considered by it. The only authority that
could have considered the representation was the competent authority of the
State Government and, therefore, the representation should have reached that
competent authority of the State Government immediately. Whether parawise
remarks are required or not was a question that was required to be decided by
that competent authority of the State Government and, as such, calling for the
parawise remarks by the detaining authority was not a competent act on part of
the detaining authority. Differently put, it was an action without application of
mind of competent authority of the State Government, who could have
considered the representation. This is not permissible in view of the decision in
the case of Navalshankar Ishwarlal Dave and another Vs. State of Gujarat and
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others, and the decision in the case of P. Paulsamy Vs. Union of India and
Another, .

8.1 In Paulswamy, the Apex Court observed :

"......There was no application of mind by the competent officer as to whether it
was necessary to call for the comments of the sponsoring authority. In other
words, this delay from 28.10.1998 to 1.11.1998 being uncalled for has to be
regarded as unreasonable and, therefore, fatal in view of the ratio laid down by
this Court in Venmati Selvan."

In view of the matter, the petition deserves to be allowed on account of delay in
forwarding the representation.

9. In view of the above discussion, the petition is allowed. The impugned order of
detention dated 16.12.1999 is hereby quashed. The detenu-Rushabhkumar
Keshavlal Jain is ordered to be set at liberty forthwith, if not required any other
matter. Rule is made absolute, with no orders as to costs.
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