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Judgement

Hon"ble Mr. Justice ##H.C. Mishra# 1. Heard learned counsel for the petitioner
and learned A.P.P. for the State. The complainant-opposite party No. 2 has not
appeared in spite of valid service of notice upon him. The petitioner has
challenged the order dated 28.8.2000 passed by Shri M. Srivastava, learned
Judicial Magistrate 1st Class, Giridih, in Complaint Case No. 1067 of 1996 |T.R.
No. 263 of 2000, whereby the application filed by the petitioner for discharge has
been rejected, having found sufficient materials against him for framing the
charge for the offences under Sections 147, 427, 379 and 323 of the Indian
Penal Code.

2. It appears that opposite party No. 2 had filed a complaint case before the
Court of Chief Judicial Magistrate, Giridih, which was registered as Complaint
Case No. 1067 of 1996, alleging therein that the accused persons had harvested
away the paddy crop grown by the complainant from the land in question. It
appears that on the basis of the enquiry made by the Court below, cognizance
was taken against the petitioner for the offences under Sections 147, 427, 379
and 323 of the Indian Penal Code. The said order taking cognizance was

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/saheb-mian-kalimuddin-ansari-... Page 1 of 2



challenged by the petitioner and other co-accused persons before the Patna High
Court, Ranchi Bench, in Cri. Misc. No. 4111 of 1997 (R), which was disposed of
giving liberty to them to raise all the points at the time of framing of charge. The
petitioner accordingly, filed application for discharge in the Court below, which
was also rejected by the impugned order dated 28.8.2000, passed in Trial No.
263 of 2000.

3. Learned counsel for the petitioner has submitted that there is a dispute
between the parties for the land in question, for which the petitioner has been
falsely implicated in the case. It is submitted that with respect to the same land
in question, there was a proceeding u/s 145 Cr.P.C. between the parties, in
which, the petitioner was found to be in possession by order dated 19.10.1966,
which has been brought on record as Annexure-4 to this revision application. It is
also submitted that this order has been maintained even in revision, which was
filed by the complainant's side. Learned counsel further submitted that from the
impugned order itself, it is apparent that the Court below had considered these
facts and has also taken note of the fact that a suit has also been filed by the
complainant upon the petitioner, which is pending. Learned counsel accordingly,
submitted that the complaint case was instituted by the complainant with
absolute false allegations, inasmuch as, there was a dispute of possession
between the parties with respect to the land in question and the petitioner has
been found to be in possession of the said land. Learned counsel accordingly,
submitted that it is a fit case, in which, the petitioner ought to have been
discharged by the Court below.

4. Learned counsel for the State has opposed the prayer submitting that on the
basis of allegations made in the complaint petition, the offence is clearly made
out against the petitioner.

5. After having heard learned counsels for both the sides and upon going through
the record, I find that the petitioner was found to be in possession over the land
in dispute in a proceeding u/s 145 Cr.P.C. between the parties and this fact
appears in the impugned order also, mentioning that the said order has been
maintained even by the revisional Court. It also finds mentioned in the impugned
order that with respect to the same land in question, a title suit is also pending
between the parties. In the facts of the case, when the very possession of the
parties over the land in question is disputed and the petitioner has been found to
be in possession by the competent Court, I am of the considered view that no
offence can be made out against the petitioner even if the entire allegation in the
complaint petition is accepted to be true. In view of the aforementioned
discussions, the impugned order dated 28.8.2000 passed by Shri M. Srivastava,
Judicial Magistrate, 1st Class, Giridih, in Complaint Case No. 1967 of 1996| T.R.
No. 263 of 2000, rejecting the application for discharge filed by the petitioner, is
hereby set aside. Consequently, the petitioner also stands discharged. This
revision application is, accordingly, allowed.
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