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In the Privy Council

Case No : Privy Council Appeal No. 53 of 1926

Sakalaguna Nayudu and another APPELLANT

Vs

Chinna Munuswami Nayakar RESPONDENT

Date of Decision : 24-04-1928

Acts Referred:

Citation : (1928) AIR(PC) 174

Hon'ble Judges : Lancelot Sanderson, Carson, Phillimore, JJ.

Advocate : Douglas Grand and Dold, Hy. S.L. Polak, H.R.A. Majid, L. DeGruyther, 
P.V. Subbarow, K.V.L. Narasimham, A.M. Dunne, for the Appearing Parties.

Judgement

Sir Lancelot Sanderson, J.

This is an appeal by the defendants in the suit against a decree dated 5th March
1925, of the High Court of Judicature at Madras, which reversed a decree dated
26th June 1922, of the Subordinate Judge of Chingleput.

The suit was brought by the plaintiff in order to obtain a direction by the Court
that the defendants should execute a conveyance of the property in suit in favor
of the plaintiff and other consequent relief''s.

The learned Subordinate Judge dismissed the suit with costs ; the High Court
allowed the plaintiff''s appeal with costs and ordered the defendants to execute
the conveyance in favor of the plaintiff as prayed, and gave other necessary
directions in respect thereof.

The material facts of this case are as follows : The defendants are the sons of
one Venkatapathi Naidu. By a deed deed, dated 27th January 1891, Venkata
Subrahmanya Ayyar, on behalf of himself and as guardian of his minor son
Krishnasami Ayyar, sold the village of Siyatti to the above mentioned
Venkatapathi for the consideration of Rs. 10,000

On the same day the parties executed what was called a " counterpart
document, '''' by which it was provided that Venkatapathi should recovery the
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village to Venkata Subrahmanya after a period of thirty years, from that date, i.
e., in the Ani cultivation season of the thirtieth year, in case Venkata
Subrahmanya wished to have the village again and upon his paying to
Venkatapathi the sum of Rs. 10,000.

The learned Judges of the High Court treated the " counterpart document " as
having been executed by Venkatapathi in favor of Venkata Subrahmanya and his
son Krishnasami, though the latter''s name is not mentioned in the " counterpart
document. "

Their Lordships are of opinion that this was a right conclusion, because Venkata
Subrahmanya and Krishnasami were members of a joint Hindu family, and the
deed of sale was executed by Venkata Subrahmanya on behalf of his minor son
as well as on his own behalf, and the " counterpart document " was obviously
intended to give the right to call for a reconveyance of the property to the
persons who were parties to the deed of sale.

In 1897 Venkata Subrahmanya was adjudicated insolvent and in 1899 he died,
leaving Krishnasami, his only son, surviving him. By a deed, dated 12th May
1910, Krishnasami sold the village of Siyatti to the plaintiff for the consideration
of Rs. 19,200. It was agreed on behalf of the appellant that this deed contained
not only a conveyance of the Village, but also an assignment of Krishnasami''s
right to the benefit of the "counterpart document. "

By a deed, dated 22nd February 1916, the Official Assignee of Madras, and " as
such the assignee of the estate and effects of C. Venkata Subrahmanya Ayyar, "
in consideration of the sum of Rs. 3,000 conveyed and assigned all the right, title
and interest of the insolvent Venkata Subrahmanya, in the house and lands in
Siyatti village described in the schedule thereto unto the said Krishnasami Ayyar.
It appears that both Venkatapathi and Krishnasami died in or about the year
1919. On 29th June 1920, notice was given on behalf of the plaintiff to the
defendants, alleging that the plaintiff was the assignee from Krishnasami, and as
such was entitled to the reconveyance of the property in suit. There is no
question before the Board as to the sufficiency of the tender of the money
referred to in the notice, nor is there any question as to whether the
reconveyance was called for at the proper time.

On 12th July 1920, the present suit was instituted by the plaintiff.

On 16th February 1921, the widow of Krishnasami executed what was called a
deed of release in favour of the plaintiff. The deed recited, among other matters,
that Krishnasami had settled matters with the Official Assignee and had obtained
from him a sale deed for the benefit of the plaintiff in his own name, and had
handed the same over to the plaintiff.

It concluded by stating that from the date on which Krishnasami executed the
sale to the plaintiff, neither Krishnasami nor his widow, who was his heir, had any
interest in the property comprised in the sale, and that, even, if there should be
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any interest possessed by the widow, she relinquished the same to the plaintiff.

The evidence of the plaintiff with respect to the transaction with the Official
Assignee was to the effect that he had contributed the sum of Rs. 1,500, part of
the Rs. 3,000 paid to the Official Assignee, and that Krishnasami had given to
him the receipt which the Official Assignee had granted in respect of such
payment; that the deed of 27th February 1916, was executed in favor of
Krishnasami because the Official Assignee had said that it must be taken in the
name of Krishnasami, but that the deed was obtained to safeguard the plaintiff''s
interest and for his benefit; and that the deed was handed by Krishnasami to the
plaintiff after it had been registered.

The main question in this appeal is whether there was a contract made on 27th
January 1891, between Venkatapathi of the one part and Venkatasubrahmanya
and Krishnasami of the other part, by which Venkatapathi undertook for
consideration to recovery the property if the other parties to the contract offered
to purchase the same at the time stated and for the amount mentioned in the
"counterpart document," or whether, as alleged on behalf of the appellants and
held by the learned Subordinate Judge, there was no completed contract, but
only a standing offer by Venkatapathi, the benefit of which could not be assigned
to a stranger such as the plaintiff, until the offer had been accepted'' by the
tender of the amount in June 1920 and the offer had ripened into a contract to
bay and sell. Their Lordships are of opinion, that there was a completed contract
between the parties on 27th January 1891.

All the elements necessary to constitute a contract were present. There was an
undertaking on the part of venkatapathi to recovery the village to
Venkatasubrahmanya and Krishnasami in the event of their calling for a
conveyance at the time and upon the terms set-out in the " counterpart
document." The time at which the option was to be exercised and the price which
was to be paid for the property were specified.

There was consideration for the contract because Venkatapathi, by the sale of
27th January 1891, obtained possession of the property, and
Venkatasubrahmanya received Rs. 10,000, besides acquiring the right and
benefit of getting back the village upon the conditions specified in the "
counterpart document." Their Lordships, therefore, concur with the conclusion of
the learned Judges of the High Court on this question.

They are also of the opinion that it was not intended that the option could be
exercised only by Veukatasubrahmanya and Krishnasami personally. The terms,
of the contract and the time at which the option was to be exercised go to show
that the intention was that the option might be exercised by the above
mentioned two persons or their heirs.

It was not disputed that if the transaction of 27th January 1891 amounted to a
completed contract, as their Lordships have decided, the benefit of the contract
could be assigned.
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The only further question is whether the benefit of the contract had been
effectually assigned to the plaintiff before the suit was instituted. It was argued
on behalf of the appellant defendants that on the insolvency of
Venkatasubrahmanya the property of the joint family, including the benefit of the
above mentioned contract, vested in the Official Assignee, and that the benefit of
the contract never was assigned to the plaintiff. On the other hand, it was argued
on behalf of the plaintiff that on the insolvency of Venkatasubrahmanya the joint
family property remained in the joint family subject to any action which the
Official Assignee might take to get possession of Venkatasubrahmanya'' share In
view of the facts of this case their Lordships do not think it necessary to enter
upon the consideration of this question or to decide which of the above-
mentioned contentions is correct, because whichever of them be adopted, their
Lordships are of opinion that the plaintiff must succeed.

If the first of the above-mentioned contentions be adopted, the plaintiff is
entitled to rely on the conveyance of 27th February 1916, by which the Official
Assignee conveyed all the right title and interest of the insolvent,
Venkatasubrahmanya in the village to Krishnasami. It is clear on the evidence
that this conveyance, though taken in the name of Krishnasami, was on behalf
of, and for the benefit of, the plaintiff, who had supplied part of the money paid
to the Official Assignee and who had already purchased the village and the
benefit of the contract dated 27th January 1891, for valuable consideration.
Krishnasami had at the time of the conveyance by the Official Assignee no
interest in the village or the contract, as was subsequently acknowledged by his
widow and heir.

If the second of the above-mentioned contentions be adopted, then the deed of
12th May 1910, by which Krishnasami conveyed the village and assigned the
benefit of the contract of 27th January 1891 to the plaintiff, is sufficient to
support the plaintiff''s title and his right to sue for the enforcement of the said
contract.

Their Lordships, therefore, are of opinion that whichever of the above-mentioned
contentions be adopted, the benefit of the contract had become vested in the
plaintiff before the institution of the suit, and the plaintiff, having made an
adequate tender of the amount specified in the contract at the time mentioned
therein, was entitled to call upon the defendants, the sons and heirs of
Venkatapathi, for a conveyance of the property. Their Lardships are of opinion
that the decree of the High Court, dated 5th March 1925, was correct, and that
this appeal should be dismissed with costs. They will humbly advise His Majesty
accordingly.
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