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Judgement

Kurian Joseph, J.—The Writ petition is filed mainly with the following prayers:

(i)Issue a writ of mandamus or other appropriate writ, order or direction,
directing the 1st and 3rd respondents to provide alternate employment to the
petitioner as Typist/Clerk forthwith;

(ii) Issue a writ of mandamus or other appropriate writ, order or direction
directing the 1st and 3rd respondents to grant disability pension to the petitioner
with effect from the date of his discharge, from CRPF with 18% interest;

(iii) Issue a writ of certiorari or other appropriate writ, order or direction calling
for the originals of Exts. P3, P4, P9 and P12 and to quash the same.

2. The facts to the extent not disputed and stated in the counter affidavit read as
follows:

No. 861162052 Ex Rt. M. Salilan was enrolled as a Constable in Group Centre,
CRPF, Avadi on 9.12.1986 and was undergoing basic training in the Recruits
Training Centre-11, CRPF, Avadi. While undergoing training he sustained injury
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on his left leg on 4.4.1987 and was referred to KMC hospital, Madras where he
underwent an operation on 18.4.1987. The petitioner remained admitted in CRPF
Station Hospital from 2.5.1987 to 30.5.1987 and discharged with 6 (six) weeks
rest. MOI/C Station Hospital, after reviewing his case opined that being the
weight bearing bone of body, he cannot undertake active training for minimum
another 2 years....

As he could not undergo full basic training and as the MOI/C declared him unfit
for undergoing training for a minimum period of 2 years with further opinion that
in any case, he cannot be an active member of the Force and being a temporary
Government servant, his service were terminated under Rule 5(1) of CCS
Temporary Service Rules, by the Competent Authority.

3. It is the contention of the learned Assistant Solicitor General that being a
temporary constable, found unfit to undergo the full basic training, he was rightly
terminated from service with effect from 24.9.1987. It is further submitted that
there is no provision for any kind of pension when a temporary Government
servant is terminated from service. As far as alternate employment is concerned,
it is submitted that since CRPF is a para-military force, all posts are "combatised"
and that the upper age limit is 25 years. As stated in the impugned Ext. P12,
since the petitioner was 32 at the time of consideration of his request in 1999,
alternate employment also cannot be provided.

4. Learned Counsel for the petitioner submits that in view of the decision of the
Supreme Court in Kunal Singh Vs. Union of India (UOI) and Another, the
petitioner is entitled to the benefits under the Persons With Disabilities (Equal
Opportunities, Protection of Rights and Full Participation) Act, 1995. It is seen
from the judgment that the Supreme Court repelled the stand taken by. the
Central Government that for want of provision in the rules, no pension could be
granted. The Apex Court has held that once disability is not in dispute, a person
cannot be discharged from service on that ground. Suitable alternate
employment has to be provided and if no such employment is available, the
disabled employee has to be given pension. No distinction whatsoever is to be
made between a temporary or permanent employee. No technical plea shall
stand in the way of the benefit of the Act given to a disabled employee, the
disability being in the course of employment. In this context, it will be profitable
to extract paragraph 12 of the judgment, which reads as follows:

12. Merely because under Rule 38 of the CCS (Pension) Rules, 1972, the
appellant got invalidity pension is no ground to deny the protection, mandatorily
made available to the appellant u/s 47 of the Act. Once it is held that the
appellant has acquired disability during his service and if found not suitable for
the post he was holding, he could be shifted to some other post with same pay
scale and service benefits; if it was not possible to adjust him against any post,
he could be kept on a supernumerary post until a suitable post was available or
he attains the age of superannuation, whichever is earlier. It appears no such
efforts were made by the respondents. They have proceeded to hold that he was
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permanently incapacitated to continue in service without considering the effect of
other provisions of Section 47 of the Act.

5. T quash the impugned orders. There will be a direction to the third respondent
to either provide a suitable employment to the petitioner, ignoring the contention
regarding age limit, since the petitioner has been pursuing his grievance before
the authorities. If such a suitable employment cannot be provided to the
petitioner, he shall be granted the invalid pension. The needful shall be done
within a period of three months from the date of production of a copy of the
judgment by the petitioner.

6. The Writ petition is disposed of as above.
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