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Judgement

N. Kumar, J.—The petitioner is a registered partnership firm carrying on the
business of construction and engineering. The third respondent invited tenders
for the construction of barrages across Bhima river at various places. The
petitioner submitted his bid towards such tender by complying with all the
formalities. The tenders were opened by the Executive Engineer of the third
respondent on 8-11-2001. In all there were 17 bids. Out of these, 16 bids were
opened at the first instance and thereafter the Executive Engineer adjourned the
proceedings and later reconvened after an hour to open the 17th bid, namely,
that of M/s. G.H. Reddy and Associates. The petitioner was the second lowest
tenderer. The terms and conditions of the tender inter alia provide that the offer
of the tenderer shall be valid upto 7-2-2002. The tenderers had to provide Bank
guarantee and same has to be in force for a period of three months. As no
decision was taken by the third respondent, they called upon the petitioner and
the lowest bidder and others to extend the validity of tender for a period of two
months, i.e., till 7-4-2002. Accordingly, the petitioner extended the validity
period and also extended the Bank guarantee. However, the lowest tenderer
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neither extended the validity period nor he offered the Bank security. As no
decisions were taken beyond the expiry of the extended period, again the
petitioner was requested to extend the validity of the tender for a period of two
months, which was acceded to by the petitioner. The said two months'" period
expired on 7-6-2002.

2. In the meanwhile, it appears that in a meeting held on 13-5-2002, the third
respondent took a decision to cancel the tender and to invite fresh tenders.
Accordingly, a letter dated 2-6-2002 cancelling the tender was issued, which is
produced as per Annexure-R1. As the petitioner was not aware of this
cancellation, his tender has not been accepted, his enquiries did not yield any
results and when he came to know that an attempt to invite the fresh tender is
being made, he preferred these writ petitions on 6-6-2002, seeking a writ of
certiorari quashing the decision of the Board of the third respondent on
13-5-2002 calling for fresh tenders and for a direction to award contract in
favour of the petitioner as he being the lowest bidder. He also sought for an
interim order.

3. On 5-8-2002, an interim order was granted by this Court to the effect that any
decision to be taken by the respondents regarding the allotment of contract in
pursuance of the tender dated 29-6-2002 is subject to the result of these writ
petitions.

4. The respondents have entered appearance and filed their statement of
objections. They did not dispute the facts aforesaid, but they contend that the
Board of Directors of the third respondent in the meeting held on 13-5-2002
after considering all the aspects and as per Rule 22(3) of the Karnataka
Transparency in Public Procurements Rules, decided to cancel the tender and call
for the tender afresh. Accordingly, fresh tender has been called on 29-6-2002
and therefore they submit that there is no merit in these writ petitions and
sought for the rejection of the same.

5. The learned Counsel appearing for the petitioner Sri G.L. Vishwanath
contended that a reading of Rule 22 makes it very clear that the Tender
Accepting Authority has the power to extend the validity of tender and that
provision cannot be construed to mean that such an extension can be given only
once and on proper interpretation of the said rule it is clear that the Tender
Accepting Authority has a jurisdiction to grant extensions as required and when
once the extension is granted on 7-2-2002" which expired on 7-4-2002 and
again on 7-4-2002 the validity of the tender was extended upto 7-6-2002 and
therefore the authorities were not justified in cancelling the tender on 13-5-2002
on the ground that Rule 22(3) does not provide for further extension. He also
submitted that the authorities did not communicate the date of cancellation at all
and in fact the same was communicated to him after filing of the writ petitions.

6. In support of his contention, the learned Counsel for the petitioner has relied
on the following judgments.-
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(i) Tinsukhia Electric Supply Co. Ltd. Vs. State of Assam and others,
(ii) Padmasundara Rao and Others Vs. State of Tamil Nadu and Others,

(iii) Kirloskar Brothers Limited and Anr. v. Bangalore Water Supply and Sewerage
Board and Ors., 2000(5) Kar. L.J. 373 : ILR 2000 Kar. 1137

7. Therefore, the learned Counsel for the petitioner submitted that on a proper
construction of Rule 22 it is clear that there is no prohibition contained in the
said rules for extending the validity of the tender beyond one extension.

8. Learned Counsel appearing for the third respondent contended that in the first
place in view of Section 16 of the Karnataka Transparency in Public Procurement
Act, 1999 (hereinafter referred to as "the Act" for short) as a statutory appeal is
provided, these writ petitions are not maintainable. Secondly, she contended that
a reading of the aforesaid Rule 22 of the Rules, makes it very clear that every
effort should be made to complete the evaluation of tenders though the original
period prescribed and only in the event it is not possible to do, the Tender
Accepting Authority has been conferred the power to extend the validity of
tenders and Sub-rule (3) of Rule 22 makes it very clear if the contract is not
completed within the extended period, the tender becomes invalid and fresh
tenders have to be called for. Therefore, she submits that the Tender Accepting
Authority has extended the tender from 7-4-2002 to 7-6-2002. The said Rule 22
does not provide for Tender Accepting Authority to grant second extension. In
that view of the matter, it is submitted that as the fresh tenders have been called
on 29-6-2002, it was always open to the petitioner to participate in the said
tender and no injustice has been done to him and therefore she submits that the
writ petitions lack merits and they are liable to be dismissed.

9. From the above facts and rival contentions, it becomes clear that the
petitioner in pursuance of the tender notification issued by the third respondent
submitted his tender. On 8-11-2001 the tender was opened. His was the second
lowest bid. The period within which the evaluation of tender and award of
contract should have been done was on or before 7-2-2002. Admittedly, it has
not been done. Therefore, the Tender Accepting Authority sought for extension of
validity of tender from the tenderers for completion of the evaluation by two
months, i.e.,, on or before 7-4-2002. It is only the petitioner who gave his
consent and also extended the Bank guarantee, whereas the lowest bidder has
not given his consent for extension of validity and he has not extended the Bank
guarantee. The petitioner was only in the fray. As no decision was taken before
the said period, the Tender Accepting Authority again requested the petitioner to
extend the validity by another two months, i.e., upto 7-6-2002, which is not in
dispute. During the said extended period, on 13-5-2002 the Board of the third
respondent held a meeting and took a decision to cancel the earlier tenders and
decided to call for fresh tenders. Accordingly, on 12-6-2002, a letter cancelling
the earlier tenders came to be issued and a notification was issued calling fresh
tenders on 29-6-2002.
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10. Now, the short question that arises for my consideration is whether the
Tender Accepting Authority had the power to extend the validity of tender beyond
7-4-2002. In other words, the Tender Accepting Authority had the power to grant
the second extension. The answer to this question depends on the interpretation
to be placed to Rule 22. Rule 22 of the Rules, reads as under.-

"Rule 22. Time taken for evaluation and extension of tender validity.--(1) The
evaluation of tenders and award of contract shall be completed, as far as
possible, within the period for which the tenders are held valid.

(2) The Tender Accepting Authority shall seek extension of the validity of tenders
from the tenderers for the completion of evaluation, if it is not completed within
the validity period of tender.

(3) In case the evaluation of tenders and award of contract is not completed
within extended period, all the tenders shall be deemed to have become invalid
and fresh tenders may be called for".

11. The law regarding interpretation of statute is well-settled. The golden rule of
interpretation is that the words of statute must prima facie be given their
ordinary meaning. The cardinal rule of construction of statutes is to read the
statutes literally, i.e., by giving to the words their ordinary, natural and
grammatical meaning. If however, such a reading leads to absurdity and the
words are susceptible of another meaning, the Court may not adopt the same.
But, if no such alternative construction is possible, the Court must adopt the
ordinary rule of literal interpretation. The intention of the Legislature is primarily
to be gathered from the language used, which means that the attention is to be
given to what has been said, as also what has not been said. It is contrary to
rules, to read words into the statute unless it is absolutely necessary for the
Court.

12. Keeping this principle in mind if we look into Rule 22 it becomes clear that
the said rule provides for a time-limit within which these tenders have to be
evaluated and in the event of the same being not done within the stipulated
period, it provides for extension of time. The Sub-rule (1) of Rule 22
categorically states that the evaluation of tenders and award of contract shall be
completed, as far as possible, within the period for which the tenders are
evaluated. Therefore, completion of evaluation of tender within the period
stipulated is the rule and only in exceptional cases, the period for evaluation may
be extended. If within the stipulated period the tenders are not evaluated, Sub-
rule (2) of Rule 22 confers the power on the Tender Accepting Authority to seek
extension for evaluation of tenders from the tenderers for the completion of
evaluation. Therefore, when this power is to be exercised as an exception, the
said provision has to be construed strictly. Sub-rule (3) of Rule 22 categorically
provides that even if the evaluation of the tender is not made within the
extended period, then no option is given to the Tender Accepting Authority and
the Legislature has made its intention clear by using the words that all the
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tenders shall be deemed to have become invalid and fresh tenders have to be
called for. Therefore, once the Tender Accepting Authority does not evaluate
tenders within the stipulated period or within the extended period, then that
tender becomes invalid and no discretion is given to the said authority except to
call for fresh tenders. The whole object of Rule 22 appears to have these
contracts executed and implemented within a time frame.

13. If the Sub-rule (2) of Rule 22 regarding extension is to be interpreted as
extensions by adding the letter "s", not only it would amount to rewriting the
section, but it runs contrary to the intention of the Legislature in enacting the
aforesaid law. When after opening of a tender, the Tender Accepting Authority
unduly delays the evaluation of the tenders and acceptance of tender, it would
lead to doubt in the mind of the tenderers, Moreover, the work for which the
tender is called for has to be completed within a particular time frame. When a
tenderer quotes his price, he would take into consideration the prevailing price
and possible escalation in the price during the period of completion of the work.
If there is inordinate delay in completing the process of finalising the tender, the
entire calculations would go haywire. But, at the same time sufficient time is to
be given to the Tender Accepting Authority to evaluate each tender and as far as
possible every effort should be made to complete the process within the period
for which the tenders are evaluated. However, in exceptional cases if some more
time is required, taking note of the practical difficulties, provision is made for
extension of time. Therefore, keeping in mind the object sought to be achieved,
the language employed in the rule and the intention of the Legislature, it
becomes clear that extension of time for completion of evaluation is only by way
of an exception and it should be evaluated within the stipulated period.
Therefore, it follows that the word "extension" used in Sub-rule (2) of Rule 22
cannot be interpreted to be extensions which are unlimited. If such an
interpretation is placed, it would result in absurdity and would defeat the very
object of the law. Therefore, I do not find any substance in the contention of the
learned Counsel for the petitioner that word "extension" should be read as
extensions and in that context the judgments relied on by the learned Counsel
for the petitioner insofar as the interpretation of the statute is concerned, are of
no assistance.

14. In fact, dealing with the right of the tenderer, a Division Bench of this Court
in the case South India Corporation Limited Vs. The Karnataka Power Corporation
Limited and Others, after reviewing the entire case-law including the judgment in
the case of Tata Cellular Vs. Union of India, rendered by the Supreme Court, has
held that the "tenderer's right is only for a just consideration of his tender. Only
if his case is not considered in a just manner and only when the decision making
authority exceeds its power, commits an error of law, commits breach of natural
justice or abuse its powers, then judicial review is called for. In the instant case
as no such circumstances exist, a case for judicial review is not made out.

15. Therefore, I do not find any merit in these writ petitions. Accordingly, they
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are rejected.
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