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Judgement

K.P. Singh, J.—This writ petition is directed against the judgment of District
Judge, Ballia, dated 13-11-1976 dismissing the restoration application.

2. It appears from the order sheet which is annexure 3 to the present writ
petition that on 12-4-1976 the deficiency in court fee was made good and the
case was ordered to be listed on 20-4-1976. On the latter date a direction was
made that information be sent for argument of the case fixing 7-7-1976. On
7-7-1976 the appeal was dismissed in default.

3. The appellate authority in its impugned judgment while dealing with the
restoration application has observed as below :--

"It is true that the order as drafted by the reader does show that the information
of the date of hearing of arguments should be given to the counsel, but I fail to
find from the counsel as to what else information did he require in respect of
obtaining knowledge about the date fixed for argument. Even in case he might
have left the court before the date was fixed for hearing of arguments, it was his
responsibility to have obtained the information at a subsequent date soon
thereafter, Therefore the laches on the part of the applicant or his recognized
agent can be no subject for taking any lenient view of the matter. Under the
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circumstances I do not find any reason for the allowing of the application."

4. From the perusal of the order sheet it appears that on 20-4-1976 when a
direction was made that information be given for argument, I think that non-
compliance of that order is nothing but a mistake of the court itself and when the
court is at fault, it is not proper to find fault with the counsel and to say that the
counsel had not been vigilant to know about the date fixed in the case. It is a
matter of common knowledge that when a date is fixed in the district Courts the
order sheet is sent to the counsel concerned so that he may have information
about further progress in the case. In the present case from a perusal of the
order sheet attached to the writ petition it is evident that the counsel has no
knowledge about the date fixed for argument on 7-7-1976. It is difficult form to
agree with the observation of the appellate authority that the client or the
counsel was guilty of laches on their part. It may be that they did not attend the
case as they had no knowledge about the date fixed and the explanation
required of the client or of the counsel is for their absence on the date fixed. In
this view of the matter I find that the appellate authority has indulged in
surmises and conjectures in placing an onerous duty upon the counsel for
knowing the date fixed in the case. Since the official of the court is at fault in not
communicating the date to the counsel for the appellant, the appellant and his
counsel were fully entitled to the lenient view of the matter. It is difficult to
fasten liability in the circumstances of the case to the counsel or the petitioner.
Rather, the mistake appears to be of the official of the court. In this view of the
matter I feel that the appellate authority has not exercised its judicial discretion
and has committed patent error in refusing the restoration application, little
realising the mistake on the part of its official.

5. For the reasons given above, the writ petition succeeds and the impugned
order dated 13-11-1976 is hereby quashed and the appellate authority is
directed to hear the appeal on merits after giving due notice to the appellant as
well as his counsel. No order as to costs.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/sant-singh-appellant-hash-the-dist-… Page 2 of 2


