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Judgement

R.M.S. Khandeparkar, J.—Heard.

2. Rule, By consent, the Rule is made returnable forthwith.

3. The petitioner challenges the judgment and order dated 21st December, 2003
passed by the School Tribunal, Mumbai in Appeal No. 13 of 2005. By the
impugned order the School Tribunal has set aside the order of termination dated
26th July, 2005 which was issued against the respondent No. 1 herein and has
directed the respondent No. 2 to 5 to continue services of the respondent No. 1
on the post of a Clerk with regular salary and other benefits, while confirming the
interim order passed on 8th August, 2005. The order dated 8th August, 2005
was to the effect that the execution of the termination order dated 26th July,
2005 was stayed.

4. The challenge to the impugned order is on two grounds. Firstly, that the order
dated 25th May, 2005 stated to have been issued against the petitioner, was
issued by an Authority not competent to issue such order and, in any case, the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/santosh-baliram-dalvi-appellant-has… Page 1 of 3



petitioner was not aggrieved by the said order as the petitioner was continued in
the employment of the respondent school. Secondly, that the Management of the
School was involved in various illegal activities and the petitioner was one of the
complainant in that regard and, therefore, the Administrator was appointed and
in the said back-ground, the Education Officer was justified in issuing directions
to the management to terminate the services of the respondent No. 1 who was
unauthorizedly sought to be appointed by the School Management.

5. As regards the first ground of challenge, undisputedly, the petitioner had not
raised the point regarding absence of authority to issue the order of termination
to the Secretary of the Institution who had issued the order dated 24th May,
2005. As no such point was raised before the School Tribunal, there was no
opportunity to the respondents to produce on record the materials disclosing the
competency of authority to issue the order, and therefore, the petitioner is not
entitled to challenge the impugned order on the said ground. In any case, the
said ground is totally irrelevant to decide the issue which arose for consideration
before the School Tribunal in the matter in hand.

6. Considering the rival contentions sought to be raised and going through the
records, it is apparent that only issue which was raised before the school Tribunal
for its consideration was whether the order of termination dated 26th July, 2005
issued against the respondent No. 1 was valid or not for having being issued on
the basis of direction issued by the Education Officer and in that regard school
Tribunal had observed that the said Order was issued solely on the basis of the
direction issued by the Education Officer. Indeed, the records nowhere disclose
any other material as being the justification for issuance of the order dated 26th
July, 2005 attempting to terminate the services of the respondent No. 1 herein.

7. Inspite of repeated query, the learned A.G.P., was unable to point out any
provision of law either in the Maharashtra Employees of Private Schools
(Conditions of Service) Regulation Act, 1977 or the Rules framed thereunder or
in the Secondary School Code which could justify the order of the Education
Officer, in the case in hand, in relation to direction issued to the Management to
terminate the services of the respondent No. 1. The learned A.G.P. sought to
justify the order solely on the ground that there were illegalities committed by
the School Management and, therefore, action was taken and even the
Administrator was appointed on 14th September, 2005. The powers of the
Education Officer to take appropriate action for illegalities committed by the
School Management cannot be disputed. However, that itself cannot empower
the Education Officer to issue directions of the nature which were issued to the
matter in hand for termination of service of the respondent No. 1. In the absence
of any statutory provision empowering the Education Officer to issue such
direction, no fault can be found with the findings of School Tribunal, wherein it
has been observed that the termination order having been issued solely at the
instance of the direction given by the Education Officer and in the absence of the
Education Officer disclosing statutory provision to issue such direction, the order
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of termination was liable to be set aside. Indeed, the Tribunal has exercised its
jurisdiction in accordance with the law and considering the fact that direction
issued for termination of service of the respondent No. 1 was beyond the scope
of powers of the Education Officer, no fault can be found with the impugned order.

8. The contention on behalf of the petitioner sought to be raised in support of the
directions issued by the Education Officer is, therefore, held as devoid of
substance.

As no other point is sought to be raised in the matter and on both the points no
interference is called for in writ jurisdiction under Article 227 of the Constitution,
the petition fails and is hereby dismissed. Rule is discharged with no order as to
costs.

9. The interim reliefs stand vacated.

10. At this stage, the learned Advocate for the petitioner states that till this date
the petitioner continued to be in employment. The statuesque directed at the
time of issuance of notice may be continued for a period of six weeks. It is to be
noted that at the time of admission of the Appeal by the School Tribunal, the
Tribunal had stayed the order of termination issued against the respondent No. 1
Consequently, as per the records, the services of the respondent No. 1 had
continued in the said post. At the same time, there is an order of termination of
services of the petitioner issued on 24th May, 2005 on record. In these
circumstances, in my considered opinion, there is no case made out for grant of
any direction to maintain statuesque at this stage as it can neither be useful to
the petitioner nor in the absence of said direction, the petitioner can suffer any
loss, much less irreparable loss. The request for continuation of statuesque is
therefore, rejected.
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