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J.N. Singh, J.—Heard learned counsels for the petitioners, learned counsels for
the University and learned counsels for the State. This order is being passed by
this Court with consent of the parties.

2. This batch of cases are all against Magadh University in which retired
employees or their beneficiaries claim that monetary entitlements in the form of
retiral benefits or death-cum-retiral benefits on account of their own retirement
or on account of death in harness of the concerned teaching/non-teaching
employee of the University or some dues with regard to arrears on account of
revision of pay-scale still remains due with the University. In none of the cases
University has denied the entitlement of its concerned employee, on account of
his retirement or death, under most of the items claimed, except raising some
dispute in some of the cases with regard to rate of calculation, date of
entitlement or expressing its inability to pay the amount, due to paucity of fund
and failure on the part of State Government to release sufficient fund to clear its
up-to-date liabilities towards its employees retired or died in harness so far.

3. There is no dispute at the Bar that, as per law, in all cases, responsibility of
initiating the process at least six months prior to his scheduled date of
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retirement, for payment of retiral benefits and sanction of pension to the retiring
employee, lies on the Head of the Institution or the Registrar of the University. It
may be useful to reproduce herein, in particular, some relevant provisions from
Chapter II of "Procedural Instructions Regarding Sanction and Payment of
Retirement benefits Admissible under the Statutes for the Grant of Retirement
benefits to Employees of the Universities of Bihar (Except Patna
University)" (with emphasis supplied herewith):-

""7. The Heads of Institutions in the case of non-teaching staff serving in Colleges/
Departments/Institutions and the Registrar in all other cases will draw UP a list of
persons due for superannuation during the next financial year, by the 1st of
August each year. These lists will be drawn in three parts-one of those who have
opted for G.P. Fund-cum-Pension-cum-Gratuity Scheme, another for those who
have opted for G.P. Fund-cum-Gratuity Scheme and the last of those who have
opted only for G.P. Fund Scheme. The list of those persons who have opted for
G.P. Fund-cum-Pension-cum-Gratuity Scheme as also of those who have opted
for G.P. Fund-cum-Gratuity Scheme, will be sent to the Provident Fund Section,
for preparation of the budget estimates for pension and gratuity for the next
year. These lists will indicate the length of service of these individuals will have
on the date of their retirement and the rate of pay reckonable for pension that
they will be drawing during the last ten months of their service. In the case of
teaching staff, a copy of the list will be sent by the Registrar to the Heads of
Institutions where they are serving.

8. At least six months before the date of retirement on superannuation of an
employee, the Head of the Institution and the Registrar in the case of employees
in the University office will initiate the proposal for grant of pension and gratuity
in the case of persons who have opted for G.P. Fund-cum-Pension-Gratuity
Scheme and gratuity only in the case of those who have opted for G.P. Fund-cum-
Gratuity Scheme. An application in the form enclosed at Annexure IV will be
prepared by the Head of the Institution/ Registrar for this purpose. These
applications will be accompanied by two slips on quarter sheet of paper bearing
specimen signhatures of the applicant and his/her wife/husband and two joint
photographs of husband-wife, both duly attested by a gazetted officer or an
officer of the University or Principal of the college concerned. In the case of
Pardanashin ladies, joint photographs may not be furnished alongwith the
application. In such cases thumb and finger impressions or specimen signatures
in the case of those who are literate and particulars of height and personal
marks, shall be required to be furnished in duplicate, on two separate sheets,
duly attested by a gazetted officer or an officer of the University or the Principal
of the college concerned. The applicant shall also furnish thumb and finger
impressions or specimen signatures (if literate) and personal marks of them,
spouses, in duplicate on two separate sheets duly attested by a gazetted officer
or an officer of the University or Head of the Institutions.

In addition to the above, the following certificates shall be obtained from the
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employee and enclosed with the application:

"I hereby declare that I have neither applied for nor received any pension or
gratuity in respect of any portion of the service included in this application and in
respect of which pension or gratuity is claimed herein nor shall submit an
application hereinafter without quoting a reference to this application and to the
orders which may be passed thereon."

9. After completion of the application as above, the Head of the Institution where
the employee is serving and the Registrar in the case of employee serving in the
University office will forward the applications alongwith the service record to the
Provident Fund Section for processing.

The application for pension and/or gratuity completed as stated above, will be
forwarded alongwith the service record of the employee, to the Provident Fund
Section. That Section will check the application with the service record of the
employee concerned to verify the length of service in all cases and also the rate
of emoluments in the case of non-teaching staff serving in College/Departments/
Institutions. If need be. the pay bills for such staff will be obtained for verification
from the Colleges/Department/Institutions. The rate of emoluments in other
cases will be got verified from the salary paying section. Thereafter the proposed
rates of pension and gratuity will be checked and the pension application put up
to the Vice-Chancellor: stating specifically the amount of pension/gratuity
admissible to the applicant under the rules.

10. On receipt of orders of Vice Chancellor as above, the Pension and Gratuity
Section will ask the applicant to furnish '""No demand certificates'" from the
various Departments concerned if not already received. When these are received,
a pension payment order in the form enclosed at Annexure-VI for payment of
pension and/or gratuity, as the case may be, issued by the Pension and Gratuity
Section authorising payment of pension and/or gratuity as approved by the Vice-
Chancellor.

The payment of pension will commence from the first of the second month
following the date of the employee''s retirement i.e. a person retiring on 31.3.
will be paid his first pension for the month of April, on 1.5. The amount of
gratuity, will, however, be payable immediately after retirement.

If due to any reason verification of the records of any employee who has retired
and has applied for payment of the pension, gratuity etc. due to him, is delayed
beyond one month of the date of retirement of the employee, provisional pension
will be paid to the employee to the extent of 90% of the expected pension due to
be paid to the employee, and this provisional pension shall start being paid to the
retired employee not later than from the second month of the date of retirement
of the employee.

Provided further that if the verification etc. of records is not completed even after
one month of the date of retirement of the employee, and the pension of the
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retired employee is not determined on that account for a period of ten months
from the date of retirement of the employee, the provisional pension to the
extent of 90% of the expected pension as being paid as above, shall be suitably
raised to 100% of the expected pension, and be finally regarded as the pension
to which the employees shall be entitled."

11. Provident Fund Section, will forward to the Bank with whom the Pension &
Gratuity Fund is maintained the original copy of the Pension Payment Order, an
attested copy of the employee''s and his/her spouse''s specimen sighatures, as
well as an attested copy of the joint photograph of the employee and his/her
wife/husband, as the case may be. In the case of Pardanasheen ladies personal
marks will be sent, instead of joint photographs. The following seal will be
embossed on the original copy of the P.P.O."

4. Thus it is apparent that, at no stage of the process of settlement of his claims,
any responsibility lies with the retiring employee to take initiative in the matter,
except for complying with directions of the concerned authorities of the
Institution or the University requiring him to furnish his photograph, to put his
signature on relevant papers, to furnish no demand certificates, so on and so
forth. It is apparent that, at all point of time, and in all cases, it is the statutory
duty of the Head of the Institution or the Registrar, as the case may be, to see
that entire claims of the retiring employee, are calculated, settled and paid to
him immediately upon his retirement and his pension starts from the next month.

5. But, the present batch of cases makes it abundantly clear that in case of none
of the employees, retired or died in the employment of the University, the
concerned Head of the Institution or the Registrar of the University has
performed its statutory duty, resulting into non-payment of many of the lawful
and admitted dues of its employees even months and years after his retirement
or death, causing immense hardship to the employee in the last stage of his life
and to the family dependent upon him, besides causing pecuniary loss to him by
way of interest on the amount to which he became entitled on the day of his
retirement itself, forcing him to enter into prolonged and expensive litigation.

6. In the circumstances, this Court is of the view that the concerned Head of the
Institutions or the Registrar of the University or any authority of the Institution
or the University, who may be found liable for the delay in the matter must be
personally made liable to pay penal interest on all the lawful amount due to an
employee as well as for payment of cost of, otherwise unnecessary, litigation in
this Court.

7. However, since the cases are pending in this Court from before the subject
matter was assigned to this Bench, and with a view not to take the respondents
and officials of the University/Institutions by surprise, this Court is inclined to
give a last opportunity to them to perform their statutory duty cast upon them
by the Statute by way of adjournment of three months with the following
directions to the Head of the Institution concerned and the Registrar of the
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University:-

(a) Before the next date fixed in this batch of cases, they shall see to it that all
admitted and lawful dues of the concerned employee of the University are
calculated, settled and paid to him/her or his/her beneficiaries.

(b) They shall see to it that all calculations are made as per the rates of
entitlement, including that of the pay-scale admissible from time to time, of the
employee concerned, as laid down in- the relevant Act/Statutes/Rules/
Regulations/Notifications etc. as applicable at the relevant time or as made
applicable by judicial pronouncement or interpretations made in the matter.

Any miscalculation, resulting into short or excess payment to the employee
concerned or his beneficiary shall be treated as non-compliance or wrong
compliance of order of this Court and shall be viewed seriously.

(c) Details of calculation under each head, with mention of relevant provision of
law or judicial pronouncement, as the case may be, in the margin of the
calculation, alongwith cheque/ draft of the amount found payable (except where
it is directly creditable in the account) shall be served on the employee or his/her
beneficiary at his/ her known place of residence, or shall be sent through insured
registered post, if the entire family has sifted its residence out side the State. For
this, address of the employee or his/her beneficiary shall be verified beforehand,
if required. This exercise must be completed latest by two weeks prior to the
next date fixed in this batch of cases.

(d) In case, any specific claim raised by the petitioners in the respective writ
petition is found not payable, a specific order in this regard shall be passed by
the Vice Chancellor with reference to the specific provision of law or judicial
pronouncement and shall be made available to the employee or his/ her
beneficiary alongwith the details of calculation and the cheque/draft as aforesaid.

(e) Latest by one weak prior to the date fixed in this batch of cases, the Head of
the Institution concerned or the Registrar of the University, as the case may be,
shall file a personal affidavit in each and every case, with copy served on the
learned counsel for the petitioner, certifying that, to his personal satisfaction,
entire lawful dues of the employee has been paid to the employee or his
beneficiary and shall also enclose copies of the details of calculation and the
cheque/draft as served/sent to the employee or his beneficiary in terms of (c)
above, and shall also enclose copy of registration receipt, as the case may be
with the affidavit, a copy of the order of the Vice-Chancellor if any, denying any
specific claim of the petitioner, and served upon the employee or his/her
beneficiary in the manner indicated above, shall also be enclosed.

(f) In case, any lawful amount of the concerned employee remains due to be
paid to him or his beneficiary, and no order denying the claim is served upon the
employee or his/her beneficiary in the manner indicated above, the Head of the
Institution or the Registrar, as the case may be, shall disclose in his personal
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affidavit the name and details of the employee or officer due to whose lapses or
due to whose fault the amount remained unpaid, in case the nhame and details of
the employee/officer responsible for non-payment of any lawful amount of the
employee concerned is not disclosed in such personal affidavit, the Head of the
Institution concerned or the Registrar, as the case may be, shall be assumed to
be personally responsible for the said lapse or default.

(g) In case of outstanding arrears of salary on account of revision of pay-scale of
teachers of the University w.e.f. 1.1.1996, and in case University finds itself
unable to pay the same due to paucity of fund, it shall calculate the amount
payable separately to each of the employee concerned of the present batch of
cases and send a requisition to the State Govt. separately with all details of
revision and fixation of pay-scale, with reference to relevant Act/ Statutes/Rules/
Regulations/Notifications etc. as applicable at the relevant time or as made
applicable or interpreted by judicial pronouncement made in the matter, with all
details of the employee in the format prescribed by the State Govt. for the
purpose, with original of the documents required by the State Government or
explanation for non-furnishing of the same. The requisition must be received by
the concerned authority of the State Government latest three weeks before the
next date fixed in this batch of cases, and the copies thereof, with copy of
receiving must be enclosed with the personal affidavit, as aforesaid.

(h) State Government on receipt of such requisition in respect of individual
employee, shall cause it to be examined, and upon being satisfied, shall release
the necessary fund to the University specifically earmarked for payment to the
concerned employee or his/her beneficiary as the case may be within two weeks
from the date of receipt of the said requisition and shall inform the Court on the
next date fixed in the batch of cases about the same. On receipt of the said fund.
University shall make payment of the amount to the employee concerned or his/
her beneficiary immediately with due intimation to the State Government and
this Court.

Any miscalculation, resulting into short or excess release of fund and payment
thereof to the employee concerned or his/her beneficiary shall be treated as non-
compliance or wrong compliance of order of this Court by the University
authorities or the authorities of the State Government, as the case may be, and
shall be viewed seriously.

(i) Before filing of the aforesaid affidavits in respective cases, all concerned shall
get satisfied, that specific and unambiguous pleading has been made in the
affidavit showing full compliance of the directions of the Court as made above,
and all necessary enclosures, as indicated above, are enclosed and all the heads
of claims of the employee concerned are independently dealt with in separate
paragraphs, so that any requirement of any further affidavit in the case may be
ruled out, and the case may be in a position to be disposed of finally on the next
date fixed.
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8. Let the batch of cases be listed again on 20th of October, 2008 at 10.30 A.M.
for further hearing. Let a copy of this order be handed over to the learned
counsel for the Magadh University as well as learned counsel for the State.
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