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Judgement

Bilal Nazki, A.C.J.

1. There are six writ petitions and four writ appeals. The writ appeals arise out of
an order passed by the learned Single Judge in one of the writ petitions being
Writ Petition No. 3179 of 2005.

2. The bone of contention in all these cases is a Memo issued by the State
Government being Memo No. 10680/EC. 2/2004, dated 14-12-2004. Some of the
writ petitioners support the Memo, whereas in some other writ petitions, this
Memo has been challenged. Controversy revolves around this Memo. Since all
the writ petitions and writ appeals raise same questions of law and fact, they
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were heard together and are being disposed of together by this common
judgment.

3. The impugned Memo communicated a decision of the government to its
functionaries i.e. Director of Technical Education, Secretary, A.P. State Council of
Higher Education and the Registrars of the Universities that it had decided not to
consider establishment of new Engineering colleges in the State during the
Academic year 2005-06. This Memo has been challenged as unconstitutional,
arbitrary and illegal in Writ Petition Nos. 7151 and 5662 of 2005. Writ Petition
No. 3179 of 2005 challenges the letter of intent for establishment of Engineering
colleges to respondent Nos. 4 to 20 in that writ petition. Writ Petition No. 4871 of
2005 has been filed in public interest and it also seeks a direction that the
authorities concerned should not permit new Technical institutions to come up
and it has challenged the action of respondents permitting respondent Nos. 4 to
9 in that writ petition to open the new colleges. Writ Petition No. 5756 of 2005
also challenges the letter of intent issued by All India Council for Technical
Education (hereinafter referred to as ''AICTE'') in favour of respondent Nos. 4 to
20 in that writ petition with regard to establishment of new colleges. In Writ
Petition No. 5486 of 2005 also, the letter of intent issued in favour of respondent
Nos. 4 to 20 for establishment of new colleges has been challenged. When the
Writ Petition No. 3179 of 2005 came up for admission before the learned Single
Judge, he passed an order directing that letters of approval to the respondent
Nos. 4 to 20 consequent to grant of letters of intent be not issued. This order is
challenged in Writ Appeal Nos. 425, 426, 427 and 630 of 2005.

4. The nature of the cases which are before us and the particulars of which have
been mentioned hereinabove, demands resolution of two issues-

Firstly, whether Memo No. 10680/EC. 2/2004 is unconstitutional and arbitrary,
and Secondly, whether the letters of intent issued by AICTE in favour of certain
colleges are bad and can a direction be given to AICTE not to approve the
establishment of those colleges.

We have heard learned Counsel for the parties in detail.

5. There are two sets of writ petitions now before us. We will take one each from
two sets for the purposes of facts and pleadings and will deal with the set of writ
petitions first, by which the letters of intent have been challenged. Writ Petition
No. 3179 of 2005 is one of such writ petitions. This writ petition has been filed by
an association which comprises of the colleges which are already in existence. It
states in its affidavit that the objects of the association are to ensure
establishment and growth of technical education in the State and rural
Engineering colleges in particular. It also states that all the members of the
association are Engineering colleges which have been established by them in
pursuance to the policy of the State Government framed in G.O.Ms.No. 501,
dated 4-8-2000. Under the said policy, educational agencies were encouraged by
the State to set up Engineering institutions in rural areas in furtherance of its
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Constitutional obligations under Article 41 of the Constitution. Earlier, the
colleges were established only in urban areas, resulting in migration from villages
to urban areas. The petitioners also referred to Section 3 of the All India Council
for Technical Education Act, 1987 (hereinafter referred to as ''the Central Act'')
and regulations made under the Act, which lay down the procedure for
establishment of new colleges. It is submitted that the State Government and
AICTE change their policies from time to time. It is stated that respondent Nos. 4
to 20 made applications to the AICTE in terms of notification dated 04-11-2004
and it has now granted letters of intent by its communication dated 10-2-2005.
It is further stated that most of the new colleges are sought to be located in
Ranga Reddy District around Hyderabad city, notwithstanding the fact that in
many of the city based colleges also there have been unfilled seats. It is further
stated that establishment of colleges near the State capital would have the effect
of making the Engineering education only urban based, which would defeat the
Government''s policy contained in G.O.Ms.No. 501, dated 4-8-2000. The action of
the 1st respondent in issuing letters of intent to respondent Nos. 4 to 20 has
been termed as arbitrary and illegal. It is also stated that it was in contravention
of Regulation 6(1)(d). It is also stated that respondent No. 1 has not conducted
any enquiry u/s 10(1)(a) of the Central Act. It is also submitted that AICTE was
required to take into consideration the recommendations of the State
Government under Regulation 6(1)(b). The AICTE had no material justification to
overrule the opinion of the State Government in establishing further Engineering
colleges in the State.

6. Counters have been filed. Respondent No. 1, besides taking some pleas on
merit, has taken some other objections which were also argued at the time of
hearing. These objections are- (a) the petitioners had no locus standi and it
could not challenge the letters of intent given to respondent Nos. 4 to 20 and (b)
that the writ petition could not be maintained even as public interest writ
petition, because the petitioners have not come to the Court to take up a cause
of poor and underprivileged who are unable to come to Court due to some
disadvantage, but are pursuing their own cause, as they want to create a
monopoly in the education in Engineering. It is submitted that AICTE was the
only authority to finally decide all matters connected to technical education on
assistance from various local Governments and Universities. AICTE, in exercise of
its powers u/s 23 of the Central Act, had framed regulations regarding the
establishment of Engineering colleges and these regulations were amended form
time to time, keeping in view its experience in discharge of its functions over the
years. The earlier regulations were found to have resulted in several difficulties in
unending litigation. In order to overcome these difficulties, AICTE has framed
new regulations with effect from 06-01-2005, superseding earlier regulations. It
has also notified new approval process, through which consultation mechanism
as provided u/s 10 of the Act has been strengthened and several mechanisms
have been introduced to make decision making transparent, consistent and
rational. Matters relating to 2005-06 have to be dealt with in accordance with the
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regulations framed by AICTE with effect from 06-01-2005. It is also submitted
that regulations which have been referred to by the petitioner, relate to the year
2003-04 and had been superseded with fresh regulations dated 06-01-2005. It
gave a history relating to consultation process with the State Government with
regard to applications of respondent Nos. 4 to 20 for establishment of new
colleges. Counter states that during the year 2004-05, the State Government
initially issued ''No Objection Certificate'' (hereinafter referred to as ''N.O.C.'')
vide letter dated 14th December, 2003 to 16 societies including the 6 societies
from preceding year. The government also issued orders dated 16th, 18th, and
28th August, 2004 respectively, recommending several colleges for consideration
of establishment of new colleges during 2004-05. Consequently, the State
Government issued 5 N.O.Cs. after the cut off date prescribed by the AICTE. The
AICTE , at that stage, had requested the State Government vide letter dated
30th August, 2004, to clarify its stand on the N.O.Cs. issued after the cut off
date. In response to AICTE''s letter, the Government issued a letter dated
07-09-2004, stating that the N.O.Cs. issued after the cut off date with respect to
5 institutions may be considered during 2005-06 if the management made fresh
application against AICTE notification. Later on, Government issued several
orders on 12th October, 2004 stating that since counseling for admission to
Engineering courses was over by 15th July, 2004 and the time for issuing of
N.O.C. had elapsed, those cases would be considered during 2005-06. It is
further stated in the counter that in view of the frequent changes in the stand of
the State of Andhra Pradesh, the AICTE had addressed them highlighting that the
lack of consistency on the part of the State Government in taking a decision on
issue of N.O.C. necessitated a review of the earlier regulations, particularly in the
light of the several court judgments. it is further submitted that powers in the
matter of establishment of a professional college rests with AICTE under the
Central legislation. It is further stated that the objective of AICTE is to in involve
the State Government in the process of establishment of Engineering colleges in
the private sector. The State Government of Andhra Pradesh was shifting its
stand in the matter of issuance of N.O.Cs., which were required to be issued
under the earlier regulations. The change in policies of the State Government
caused several problems for the AICTE and also led to litigation in the Courts.
During the year 2004-05, matter of letter of intent pertaining to the State of
Andhra Pradesh kept hanging much behind the cut off date stipulated in the
National Calendar. To avoid any problem for the year 2005-06, the State
Government was specifically requested to examine every application with due
diligence and care after doing a micro analysis in terms of all relevant factors, so
that the decisions could be taken by AICTE in a consistent and fair manner. The
State however, took a general decision not to grant any N.O.C. for new
Engineering colleges and it was found to be unjustified and untenable by the
AICTE. The AICTE''s inability to endorse this point of view of the State
Government arose from the fact that technical education facilities need to be
further expanded in the country and have not yet reached a stage where a policy
decision could be taken not to permit any new Engineering institutions. It is
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stated that in a country of more than one billion population, only three lakh
students are taking admission every year in Engineering colleges, out of which,
less than fifty percent could successfully graduate. The availability of graduate
engineers per year, therefore, is less than 2 per 10,000 population. A
comparative statement of availability of scientists and technicians in other
countries has been given in the counter affidavit, which shows that India is far
behind many other countries. It is further stated that for the academic year
2003-04, as per the regulations then in force, the State Government had to give
N.O.C. within the cut off date. It did not do so and issued N.O.Cs. after the cut
off dates and the State Government corresponded with the AICTE to accept
those N.O.Cs. and consider the applications for establishment of Engineering
colleges for the academic year 2003-04. Then the AICTE stated that these
N.O.Cs. would be relevant for the year 2004-05 as well.

7. Coming to the year 2004-05, the State Government had initially
communicated its policy through Memo No. 9872/EC.II/03-01 dated 13th
October, 2003. This Memo stated that the State Government would allow
establishment of new Engineering colleges in uncovered Revenue divisions and in
respect of such societies who had got land registered, obtained building
permission and started construction before 16-08-2002. For this academic year
the last date for submission of N.O.C. was 15th December, 2003. Just two days
before the out off date for submission of N.O.Cs., the State Government modified
its policy by a Memo dated 13th December, 2003 in respect of Pharmacy
colleges. In respect of Engineering colleges, for the academic year 2004-05, the
State Government did not issue any N.O.Cs. within the cut off date. However, on
16-8-2004, it wrote to AICTE, but these letters were sent after the cut off date
for submission of N.O.Cs. Letters were also not in the form of grant of N.O.Cs.
The AICTE did not accept the contentions raised by the State Government in
imposing total ban on establishment of new Engineering colleges in terms of the
impugned Memo. It submits that out of 149 applications received from Andhra
Pradesh, 28 were issued letters of intent. They were scrutinized and there was
100% compliance of norms. Before issuance of letters of intent, AICTE had
invited representatives of the State Government for the Hearing Committee to
ascertain the viability of each application and various other factors including the
demand and requirement of technical educational facilities in the respective
States. The AICTE addressed letters dated 3rd January, 2005 and 16th February,
2005 to involve the State Government in the hearing process and also to elicit
the reasons for change in its stand in the matter of establishment of Engineering
colleges for the academic year 2005-06. It is further submitted that as required
u/s 6(1)(d) of the Regulations, the AICTE had consulted the Government of A.P.,
considered its recommendations and consciously decided to overrule them and
took a decision on the basis of available material, which include the
recommendations of the State Government.

8. In the second set of writ petitions, challenge was made to the State
Government''s Policy enunciated in Memo No. 10680/EC.2/2004, dated
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14-12-2004. Therefore both sets of writ petitions raise same questions of law
and fact.

9. The State Government has not challenged the letters of intent issued by the
AICTE, but has supported its Memo, in the counter affidavit filed to writ petition
No. 5662 of 2005. The only submission made in the counter affidavit is that the
State Government took a decision on consideration of the fact that large number
of seas remained vacant and therefore the State Government thought that it was
not necessary to establish new colleges. It is submitted that there were 238
Engineering colleges in the State with a total intake capacity of 82,225 seats. For
the Academic Year 2004-05, 19,481 seats remained unfilled. The Government
further maintained that for the last five years, demand for Engineering courses is
gradually declining. During the year 2001, 1,45,998 application forms were sold,
but in 2005, only 1,18,719 applications forms were sold. In the year 2001,
1,17,152 candidates were qualified the E.A.M.C.E.T i.e. entrance examination but
by the year 2004, the number of candidates who qualified the entrance
examination was reduced to 89,403. The number of seats available to the
number of candidates seeking admissions was 1:1:7 and therefore it was clear
that there was no need for establishment of new colleges. It also gave a break
up regionwise and stated that out of 238 Engineering colleges in the State,
Andhra region had 64 colleges with intake capacity of 24,050. In Osmania
University region, there are 138 colleges with intake capacity of 45, 590 and in
S.V. University region, there are 36 colleges with intake capacity of 12,585
candidates. The State Government maintained that there are adequate number
of Engineering colleges and at least 3 Engineering colleges in each District. There
are some Districts, where there are 8 Engineering colleges such as East
Godavari, Guntur, Krishna, Prakasam, Visakhapatnam, West Godavari,
Hyderabad, Nalgonda, Medak, Ranga Reddy, Warangal, Chittoor and Nellore
Districts.

10. We intend to refer to the submissions made by the Counsels in Writ Petition
Nos. 5662 and 7151 of 2005 in the first instance, because that challenges the
Government''s policy. Mr. Niranjan Reddy submitted that the impugned Memo is
illegal, arbitrary and unconstitutional on various grounds and cannot be
sustained. At first instance, he stated that there cannot be a policy of not having
any new Engineering college. He submits that it amounts to a blanket ban with
regard to establishment of new Engineering colleges, although to receive
education is a fundamental right. He submits that each request for establishment
of an Engineering college at a particular place, has to be examined individually.
There cannot be any ban, which is absolute in terms, to have any new
Engineering college. He submits that such issues are not res integra and have
already been decided by the Supreme Court. He is supported in his arguments by
senior advocate appearing for AICTE and also supported by the counsel
appearing for the respondents in Writ Petition No. 3179 of 2005. Mr. Niranjan
Reddy in this connection, relies on a judgment of the Supreme Court reported in
Thirumuruga Kirupananda Variyarthavathiru Sundara Swamigalme Vs. State of
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Tamil Nadu and Others, This was a case where the State Government pleaded
that it had taken a policy decision not to have any medical colleges in the State.
The Supreme Court found that in view of he provisions of Indian Medical Council
Act, 1993, the State Government was not within its powers to take such a policy
decision, as the matters relating to the policy of Medical education were available
only to the Central Government. In para 34, the Supreme Court held;

"34. It is no doubt true that in the scheme that has been prescribed under the
regulations relating to establishment of new medical colleges one of the
conditions for the qualifying criteria laid down is that essentiality certificate
regarding desirability and feasibility of having the proposed college at the
proposed location should be obtained from the State Government. The said
condition about obtaining an essentiality certificate from the State Government
regarding desirability and feasibility of having the proposed college at the
proposed location cannot be equated with obtaining prior permissions of the
State Government for establishing a new medical college as required under the
proviso to Section 5(5) of the Medical University Act. For the purpose of granting
the essentiality certificate as required under the qualifying criteria prescribed
under the scheme, the State Government is only required to consider the
desirability and feasibility of having the proposed medical college at the proposed
location. The essentiality certificate cannot be withheld by the State Government
on any policy consideration because the policy in the matter of establishment of
a new medical college now rests with the Central Government alone."

11. He also relied on a judgment reported in Shivaji University Through Director
Vs. Bharti Vidyapeeth Through Joint Secretary and Others, The case relate to a
controversy regarding establishment of a new Law college. The State
Government passes a resolution with respect to grant of permission for new Law
colleges on permanent un-aided basis in the Districts of the State, where not a
single Law college existed. Since the matter was pending in Court, the resolution
stated that till such time the appeal was disposed of, if applications and
proposals were received for establishment of Law colleges in the Districts where
not a single Law college existed, they would be considered. Then, when the
applicant, who wanted to establish a college, approached the State Government,
such permission was declined on the ground that a Law college already existed at
Sangli, where the applicant wanted to establish a new college. The applicant had
also obtained approval from the Bar council of India to establish a college. The
State Government pleaded that it had framed a policy through resolution, that
where there was a single Law college in a District of the State, no other Law
college therein would be permitted. Though the Supreme Court found that this
resolution was only operative till the case referred to in the resolution was settled
in Court, but it had also noted, "it is difficult to hold that the government
resolution dated 13-6-1995 lays down, as a matter of policy, that where there is
a single law college in a District of the State, no other law college therein will be
permitted''.... "In the second place, and assuming that that is the policy, this is
clearly arbitrary and unreasonable. Account has not to be taken of whether or
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not a law colleges exists in a district. What is relevant and what should be taken
into consideration is the population which the existing law college serves and
whether, therefore, there is need for an additional college."

12. Mr. Niranjan Reddy has also referred to another judgment reported in Jaya
Gokul Educational Trust Vs. The Commissioner and Secretary to Government
Higher Education Department, Thiruvananthapuram, Kerala State and Another,
This judgment, however, will be referred by us while referring to a later judgment
of the Supreme Court reported in Government of A.P. and Anr. v. J.B. Educational
Society and Anr. 2005 (2) 8CJ 281 = 2005 (1) DT (SC) 243

13. The decisions referred to above make it clear that the State Government
cannot have a blanket ban on establishment of new colleges. The learned
Counsel for the petitioners submits that these decisions show that the State
Government cannot impose a blanket ban on establishment of new colleges and
it cannot frame any such policy, because, that policy would be in contravention of
the provisions of the Central Act namely the AICTE Act. He submits that the
Central Act was promulgated to provide for establishment of All India Council for
Technical Education with a view to the proper planning and coordinated
development of the technical education system throughout the country, the
promotion of qualitative improvements of such education in relation to planned
quantitative growth and the regulation and proper maintenance of norms and
standards in the technical education system and for matters connected
therewith. In view of the objects of the Act, it is abundantly clear that the policy
relating to planning and co-ordinated development of the technical education
system throughout the country can only be made by the Central government in
terms of the Central Act and any attempt made by the State Government in this
connection would be contrary to the provisions of the Central Act. He submits
that u/s 3 of the Central Act, a Council is established and functions of the Council
are laid down u/s 10. Section 10(k) lays down that it is the duty of the Council to
take all such steps as it may think fit for ensuring co-ordinated and integrated
development of technical education and maintenance of standards and for the
purpose of performing such functions, the Council may grant approval for
starting new technical institutions and for introduction of new courses or
programmes inconsultation with the agencies concerned. It is submitted that if
the State Government imposes a blanket ban, then the power granted to the
council under the Central Act to grant approval for starting new technical
institutions, will become redundant and the State Government cannot have a
veto.

14. The learned Counsel for the respondents, on the other hand, who
represented the petitioners in some of the writ petitions, challenging the letters
of intent, submit that the regulations made under Central Act make State
Government a party to decision-making with respect to establishment of new
colleges, and as such, the impugned Memo cannot be termed illegal. We will deal
with the regulations framed by the AICTE at a later stage, but we are not

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/self-financing-rural-engineering-… Page 8 of 18



convinced that the Central Act permits the State Government to have a blanket
ban on establishment of new colleges. Mr. Sri Ram, counsel for the petitioners
submits that the State Government has its own powers under the A.P. Education
Act, 1982 (hereinafter referred to as ''the State Act'') and in this connection he
refers to Section 20 of the said Act. We will deal with that argument also when
we deal with the submission regarding applicability of Section 10(3) of the
Central Act vis-a-vis Section 20 of the State Act. The provisions of the Central
Act are clear that the final decision with regard to establishment of a new
technical institution has to be taken by the AICTE and there cannot be any veto
with the State Government, prescribing a total ban on establishment of new
colleges.

15. Mr. Niranjan Reddy has also submitted that the Memo was violative of
petitioners'' fundamental rights under Article 19(1)(g) of the Constitution. He
also challenged the Memo on the ground that it was violative of Article 30 of the
Constitution, because both the writ petitions i.e. Writ Petition Nos. 5662 and
7151 of 2005 have been filed by the Society which wanted to establish minority
institutions. He has also submitted that this was a case of promissory estoppel as
the letters of intent had been issued and huge investments have been made in
pursuance of the letters of intent, therefore, permission could not be refused to
them and lastly, he has submitted that impugned memo was not traceable to
Section 20 of the State Act and as a matter of fact, it was in violation to Section
20 of the State Act. We propose to deal with the last argument first, as to
applicability of Section 20 of the State Act vis-a-vis Section 10 of the Central Act.

16. The learned Counsel Mr. Sri Ram appearing for the respondents in Writ
Petition Nos. 5662 and 7151 of 2005and appearing for petitioners in all other writ
petitions submits that those matters have been concluded by the judgment of
the Supreme court reported in Government of A.P. and Anr. v. J.B. Educational
Society and Anr. (4 supra). This case needs a discussion in detail. A Division
Bench of Andhra Pradesh High Court in Writ Appeal Nos. 1571 of 1997, 84 of
1998 and 85 of 1998, partly confirmed the judgment of the learned Single Judge,
holding that Section 23(a)(i) of the State Act was void and inoperative and the
State Government had no legislative competence to pass such a legislation as
the field was already occupied by the enactment made by the Parliament by the
Central Act. The High Court further held that with regard to establishment of new
technical institutions, the provisions of the State Act would have to give way to
the provisions of the Central Act. Appeal was taken to the Supreme court, before
appreciating the law laid down by the Supreme Court, it will be necessary to
have a look at certain provisions of the State Act.

17. A.P. Education Act, 1982 was enacted to consolidate and amend the laws
relating to the educational system in the State of Andhra Pradesh for reforming,
reorganizing and developing the educational system. u/s 19 of the Act, the
educational institutions have been classified into State institutions, local authority
institutions and private institutions. Sections 20 deals with permission for
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establishment of educational institutions. This section is reproduced as under:

"20 Permission for establishment of educational institutions:

(1) The competent authority shall, from time to time, conduct a survey as to
identify the educational needs of the locality under its jurisdiction, and notify in
the prescribed manner though from the local newspapers calling for applications
from the educational agencies desirous of establishing educational institutions.

(2) In pursuance of to the notification under Sub-section (1), any educational
agency including local authority or registered body of persons intending to-

(a) establish an institution imparting education;

(b) open higher classes in an institution imparting primary education; or

(c) upgrade any such institution into a high school;

(d) open new courses (certificate, diploma, degree, post-graduate degree
courses, etc.,)

may make an application, within such period, in such manner and to such
authority as may be notified for the grant of permission therefore.

(3) Any educational agency applying for permission under Sub-section (2) shall.-

(a) before the permission is granted. Satisfy the authority concerned,-

(i) that there is need for providing educational facilities the people in the locality;

(ii) that there is adequate financial provision for continued and efficient
maintenance of the institution as prescribed by the competent authority;

(iii) that the institution is proposed to be located in sanitary and healthy
surroundings;

(b) enclose to the applications:

(i) title deeds relating to the site for buildings, playground and garden proposed
to be provided;

(ii) plans approved by the local authority concerned which shall conform to the
rules prescribed therefore; and

(iii) documents evidencing availability of the finances needed for constructing the
proposed buildings; and

(c) within the period specified by the authority concerned in the order granting
permission:

(i) appoint teaching staff qualified according to the rules made by the
Government in this behalf;

(ii) satisfy the other requirements laid down by this Act and the rules and orders
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made thereunder failing which it shall be competent for the said authority to
cancel the permission.

(4) On and from the commencement of the Andhra Pradesh Education
(Amendment) Act, 1987, no educational institution shall be established except in
accordance with the provisions of the Act and any person who contravenes the
provisions of this section or who after the permission granted to him under this
section having been cancelled continues to run such institution shall be punished
with simple imprisonment which shall not be less than six months but which may
extent to three years and with fine which shall not be less than three thousand
rupees but which may extent to fifty thousand rupees:

Provided further that the court convicting a person under this section shall also
order the closure of the institution with respect to which the offence is
committed."

If we go by the scheme of this section, it shows that the competent authority will
have to, from time to time, conduct surveys to identify the educational needs of
the locality under its jurisdiction and notify in the prescribed manner through
local newspapers, calling for applications from the educational agencies desiring
for establishing educational institutions and once such a notification was issued,
the educational agencies could apply for establishment of such an institution.

18. It was contended before the High court in the earlier writ petitions that since
the field was occupied by Section 10 of the Central Act to which a reference has
been made by us hereinabove, the permission of the State Government for
establishment of technical institution was not necessary. However, the Supreme
Court, while analyzing the two provisions i.e. Section 10 of the Central Act and
Section 20 of the State Act in the judgment cited above (4 supra), was of the
view that there was no conflict between the two provisions. In para 13 of the
judgment if held;

"13. It is in this background that the provisions contained in the two legislative
enactments have to be scrutinized. The provisions of the AICTE Act are intended
to improve the technical education and the various authorities under the Act
have been given exclusive responsibility to coordinate and determine the
standards of higher education. It is a general power given to evaluate, harmonise
and secure proper relationship to any project of national importance. Such a
coordinate action in higher education with proper standard is on paramount
importance to national progress. Section 20 of the APO Act does not in any way
encroach upon powers of the authorities under the Central Act. Section 20 says
that the competent authority shall, from time to time, conduct a survey to
identify the educational needs of the locality under its jurisdiction notified
through the local newspapers calling for applications from the educational
agencies. Section 20(3)(a)(i) says that before permission is granted, the
authority concerned must be satisfied that there is need for providing educational
facilities to the people in the locality. The State authorities alone can decide
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about the educational facilities and needs of the locality. If there are more
colleges in a particular area, the State would not be justified in granting
permission to one more college in that locality. Entry 25 of the Concurrent List
gives power to the State Legislature to make laws regarding education, including
technical education. Of course, this is subject to the provisions of Entry 63, 64 65
and 66 of List I. Entry 66 of List I to which the legislative source is traced for the
AICTE Act deals with the general power of the Parliament for coordination,
determination of standards in institutions for higher educational or research and
scientific and technical educational institutions and Entry 65 deals with the union
agencies and institutions for professional, vocational and technical training,
including the training of police officers, etc. The State has certainly the legislative
competence to pass the legislation in respect of education including technical
education and Section 20 of the Act is intended for general welfare of the citizens
of the State and also in discharge of the constitutional duty enumerated under
Article 41 of the constitution."

Since the matter relating to inconsistency of the provision of the State Act to the
Central Act in the concurrent list has already been considered and decided by the
Supreme Court, it would not be necessary for us to deal with the subject any
further. But Mr. Niranjan Reddy submits that this judgment of Supreme Court has
not taken note of two earlier judgments i.e. one reported in Thirumuruga
Kirupananda Variyar Thavathiru Sundara Swamigal Medical Educational &
Charitable Trust v. State of Tamil Nadu and Ors. (1st supra) and another in
Shivaji university v. Bharti Vidyapeeth and Ors. (2nd supra). He also relied on a
judgment reported in Jaya Gokul Educational Trust v. Commissioner & Secretary
to Government Higher Education Department, Thiruvananthapuram, Kerala State
and Anr. (3 supra), to which a reference has been made by us earlier. The facts
of this case need to be mentioned. A Society wanted to establish a self-financing
Engineering college and submitted an application during 1994-95 to the
University of Kerala and also to the All India Council for Technical Education. The
University''s inspection teem recommended grant of affiliation. The AICTE
granted provisional approval for the establishment of Engineering college. The
appellant, after getting conditional permission from AICTE, applied to the State
Government for grant of permission as it was under an impression that it needed
a permission from State Government as well. In the meantime, the University
forwarded a list of colleges for affiliation during the Academic year 1995-96. The
appellant''s college was one of the colleges among the affiliated colleges for the
said period. The Society sent a reminder to the Government on 26-8-1995 as
follows for permission for starting the college for the academic year 1995-96.
The Government refused permission by informing the appellant by letter dated
16-8-1996; "In inviting your attention to the reference cited, I am to inform your
that government regret their inability to comply with your request." Thereafter,
the litigation started and writ petition was filed for quashing the said order and
for a direction to Government to grant sanction for establishment of tan
Engineering college. A learned Single Judge of Kerala High Court allowed the
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application. Government filed an appeal before the High Court A Division Bench
of the High Court allowed the appeal, set aside the order of learned Single Judge
and dismissed the writ petition. However, the Division Bench granted liberty to
the Society to make a fresh application to the Government for according sanction
for setting up of an Engineering college. Thereafter, the matter landed in
Supreme court. One of the contentions raised on behalf of the State Government
before the Supreme Court was that the State Government, as a matter of policy,
has decided not to grant approval to self-financing Engineering colleges to be
established. The Supreme Court, after hearing the parties, framed certain
questions to be answered by it, as under:

"(1) Whether in view of the judgment of this Court in State of T.N. and Another
Vs. Adhiyaman Educational and Research Institute and Others, the provisions of
the AICTE Act. 1987 occupied the field and it was not necessary to obtain the
further approval of the Government or other authority? Whether any statute in
the State of Kerala if it required such approval, would be void?

(2) Whether the orders of rejection passed by the State Government were valid
on merits and whether the University should have granted further orders to
continue the affiliation solely on the basis of AICTE permission?

We are not concerned with the second issue. On the first issue, the Supreme
Court, after considering provisions of Central Act particularly Section 10 of the
Act and the regulations framed under the Act, came to the conclusion in para 23,

"23. Thus we hold, in the present case that there was no statutory requirement
for obtaining the approval of the State Government and even if there was one, it
would have been repugnant to the AICTE Act. The University Statute 9(7) merely
required that the "views" of the State Government be obtained before granting
affiliation and this did not amount to obtaining "approval". If the university
statute required "approval", it would have been repugnant to the AICTE Act.
Point I is decided accordingly."

19. Coming to the judgment reported in Thirumuruga Kirupananda Variyar
Thavathiru Sundara Swamigal Medical Educational & Charitable Trust v. State of
Tamil Nadu and Ors. (1st supra), which we have already referred hereinabove,
but it needs further elaboration. This was a case where the question of
repugnancy of the State legislation to the Indian Medical Council Act was
considered, as the matter related to establishment of a new medical college.
Section 10A of the Indian Medical Council Act lays down,

"Notwithstanding anything contained in this Act or any other law for the time
being in force:

(a) no person shall establish a medical colleges; or

(b) no medical college shall-

(i) open a new or higher course of study or training (including a postgraduate
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course of study or training) which would enable a student of such course or
training to qualify himself for the award of any recognized medical qualification;

or

(ii) increase its admission capacity in any course of study or training (including a
postgraduate course of study training), except with the previous permission of
the Central Government obtained in accordance with the provisions of this
section."

There was a State Act in the State of Tamil Nadu, known as ''Medical University
Act.'' Sub-section (5) of Section 5 of the said Act lays down, "no college shall be
affiliated to the University unless the permission of the Government to establish
such college has been obtained and the terms and conditions, if any, of such
permission have been complied with." So, the question before the Supreme
Court was weather Sub-section (5) of Section 5 of the Medical University Act,
which was a State Act, was repugnant to Section 10A of the Indian Medical
Council Act, which was the Central Act. In para 33 of the judgment, the Supreme
Court held;

"33 After the enactment of Section 10A by the Central Government, the Medical
Council, by notification dated 20-9-1993, has made the "Establishment of New
medical Colleges. Opening of Higher Courses of Study and Increase of Admission
Capacity in Medical Colleges Regulations, 1993 (hereinafter referred to as "the
Regulations") whereby a scheme for application for permission of the Central
Government to establish a new medical college has been made. In the said
scheme qualifying criteria for applying for permission to establish a new medical
college have been laid down. One of the conditions that is required to be fulfilled
by the eligible organizations is that "essentiality certificate regarding the
desirability and feasibility of having the proposed medical college at the proposed
location has been obtained and that the adequate clinical material is available as
per Medical Council of India requirements has been obtained by the applicant
from the respective State Government or the Union Territory Admission". Shri
Sanghi has urged that even if the proviso to Section 5(5) of the Medical
University Act is held to be inapplicable in the matter of establishing a new
medical college and the requirement of obtaining the prior permission of the
State Government for establishment of a medical college cannot be insisted upon
under the said proviso, a similar requirement has now been imposed by virtue of
the qualifying criteria laid down in the scheme as framed by the Regulations and
that this was also insisted upon by the central Government in its letter of Intent
dated 12-12-1995. The submission of Shri Sanghi is that the State of Tamil Nadu
has considered the matter in the light of this requirement and has refused the
necessary permission."

In para 34 it also added;

"34 It is no doubt true that in the scheme that has been prescribed under the
Regulations relating to establishment of new medical colleges one of the
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conditions for the qualifying criteria laid down is that essentiality certificate
regarding desirability and feasibility of having the proposed college at the
proposed location should be obtained from the State Government. The said
conditions about obtaining an essentiality certificate from the State Government
regarding desirability and feasibility of having the proposed college at the
proposed location cannot be equated with obtaining prior permission of the State
Government for establishing a new medical college as required under the proviso
to Section 5(5) of the Medical University Act. For the purpose of granting the
essentiality certificate as required under the qualifying criteria prescribed under
the scheme, the State Government is only required to consider the desirability
and feasibility of having the proposed medical college at the proposed location.
The essentiality certificate cannot be withheld by the State Government on any
policy consideration because the policy in the matter of establishment of a new
medical college now rests with the Central Government alone."

20. All the three judgments, which we have referred above, are by two-Judge
Benches of the Supreme Court. While reading of the three judgments together,
there is no room left for doubt that the law on the subject is that the last word
for establishing a technical institution lies with the AICTE. In para 21 of the
judgment reported in Government of A.P. and Anr. v. J.B. Educational Society and
Anr. (4 supra), the Supreme Court held;

"21. The educational needs of the locality are to be ascertained and determined
by the State. Having regard to the regulations framed under the AICTE Act, the
representatives of the State have to be included in the ultimate decision making
process and having regard to the provisions of the Ac, the Writ Petitioners would
not in any way be prejudiced by such provisions in the A.P. Act. Moreover, the
decision, if any, taken by the State authorities u/s 20(3)(a)(i) would be subject
to judicial review and we do not think that the State could make any irrational
decision about granting permission. Hence, we hold that Section 20(3)(a)(i) is
not in any way repugnant to Section 10 of AICTE Act and it is constitutionally
valid."

This judgment also referred to the case of T.M.A. Pai Foundation and Others Vs.
State of Karnataka and Others, and also to Jaya Gokul Educational Trust Vs. The
Commissioner and Secretary to Government Higher Education Department,
Thiruvananthapuram, Kerala State and Another, .

21. Therefore in the light of these three judgments, the law may be summarized
as that the educational needs of a locality are to be ascertained and determined
by the State having regard to the regulations framed under the Central Act. The
representatives of the State have to be included in the decision making process
and the final decision rests with the AICTE. It is the prerogative of AICTE to
approve or not to approve establishment of a new college, but it is bound to
consider the view of the State Government. There is no dispute between the
parties with regard to the applicability of the regulations framed on 06-01-2005.
Although a feeble attempt was made by the Special G.P. appearing for the
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Government that they were not sure as to which of the regulations would apply
for the present case, but it is a fact that letters of intent were issued after the
regulations of 06-01-2005 came into force. Regulation 6 lays down the procedure
for processing of the applications for grant of approval for establishment of new
technical institutions. Regulation 6(1)(b) lays down that AICTE shall seek
recommendations from the concerned State Government on the viability of the
applications received for starting new technical institutions. Regulation 6(1)(c)
says that the State Government, while forwarding the recommendations on the
viability of the applications, shall provide reasons and justification to substantiate
their stand and do so by the date stipulated by the Council from time to time.
Regulation 6(1)(d) lays down that the recommendations of the concerned State
Government shall be taken into consideration, among various other relevant
factors, including the demand and requirement of the technical educational
facilities in respective States, before issuing a letter of intent for establishment of
new technical institutions.

22. On bare perusal of Regulations 6(1)(b), (c) and (d), it is Imperative that the
State Government has to apply its mind to each of the applications and cannot
decline to consider the applications and frame its opinion on the ground that it
has framed a policy of not having any other Engineering college in the State,
which is a prerogative of the AICTE alone.

23. Mr. Sri Ram, while arguing in favour of the Government Memo and
challenging the letters of intent, submitted that Section 21 of the State Act was
not repugnant to Section 10 of the Central Act. He relied on the judgment
reported in the case of Thirumuruga Kirupananda Variyar Thavathiru Sundara
Swamigal Medical Educational & Charitable Trust v. State of Tamil Nadu and Ors.
(1st supra). We have already discussed and are of the opinion that in the light of
this judgment, it will not be possible for us to go into question of repugnancy. In
this connection, we agree with Mr. Sri Ram. He also contends that the State
Government had a positive role to play in the whole process, as has been held in
Government of Andhra Pradesh and Another Vs. Medwin Educational Society and
Others, and Govt. of A.P. and Anr. v. J.B. Educational Society and Anr. (4 supra).
We have also dealt with this contention and held that the State Government is
bound to give its opinion in each case and the policy of banning establishment of
new colleges was not within the power of the State Government. He also
contended that the action of AICTE in overruling the recommendations of the
State was ultra vires to Regulation 6(1)(d), which we have already referred
hereinabove. It merely says that the recommendations of the State Government
shall be taken into consideration. The State Government, in the present case,
has already given N.O.Cs. at various points of time with respect to various
colleges before issuing the impugned Memo banning establishment of new
colleges. It has also come in the pleadings that a State team was invited to
Delhi, it deliberated for two days with the Board and the Board took decision
after knowing their views.
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24. We are not dealing with arguments made in support of the contention that
there was violation of Article 19 or 30, as we have not dealt with those
arguments as made by Mr. Niranjan Reddy. He also contended that the policy of
the State Government could not be subject matter of Judicial review and in this
connection, various judgments have been referred to. It is true that Courts are
slow in interfering with policy matters of the Government, but we have found
that the State Government was not authorized to make any policy decisions with
regard to establishment of new Engineering colleges, as it was sole prerogative
of the AICTE under the Central Act. In terms of Section 20 of the State Act and
in terms of the regulations framed by AICTE the state was entitled to give its
views to AICTE with respect to location and desirability of opening a college in a
particular locality. Since the Government was not at all empowered to frame a
policy of the nature that there won''t be any more Engineering colleges in the
State, therefore, this Court would not be interfering in the policy making
decisions of the State. Therefore, the reference to the judgments made by the
learned Counsel orally as well as in his written arguments, is not necessary. He
has also stated that this was not a case of promissory estoppel. We has not dealt
with the argument of promissory estoppel as well.

25. The contention of the Government that there were number of seats vacant
therefore, there was no need to have more colleges. The AICTE in its counter
affidavit, has stated that some of the reasons for vacant seats in the Engineering
colleges could be;

"(1) Lack of sufficient infrastructure and other facilities in such colleges,

(2) Lack of adequate and competent faculty,

(3) Lack of quality teaching in such institutions,

(4) Failure to implement the pay scales as fixed by the AICTE, UGC, and of State
Government,

(5) Lack of permanent faculty and frequent changes in faculty.

(6) Inconvenient location and failure to provide adequate transport facilities,

(7) Fee structure,

(8) Delayed/Deferred admissions,

(9) Frequent change of location of the college,

(10) Location of the college in temporary accommodation and failure to shift to
permanent accommodation, even in spite of directives in this regard from AICTE,
and

(11) Involvement of certain college Managements in irregularities, malpractices,
and fraudulent activities either in obtaining approvals, or in the administration of
the college or in the course of conduct of examinations."
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26. Mr. Niranjan Reddy also placed on record some data which according to him,
is not conclusive, but only illustrative to suggest that the vacancies are more
because certain streams of Engineering are not preferred by various candidates.
We are convinced that it is not for this Court to decide as to what are the reasons
for the seats being vacant in various colleges in various disciplines and it is a
matter best left to the AICTE, which is empowered to take decisions on such
matters and since we have held that the State Government is not empowered to
impose a blanket ban on establishment of new Engineering colleges, further
enquiry in this regard would be futile.

27. There are contentions with regard to monopoly being created by writ
petitioners in Writ Petition Nos. 3179 and 5756 and also that the petitioners in
these petitions have no locus standi to file the writ petitions. We do not think it
necessary for us to go into submission in this regard. The said Counsel also
supported the Memo on some grounds on which it was supported by Mr. Sri Ram.

28. The arguments made at Bar with regard to the applicability of Article 19 and
Article 30 have not been addressed by us. Similarly, the arguments regarding
creation of monopoly by writ petitioners in Writ Petition No. 3179 of 2005 and
arguments relating to their locus standi have not been addressed by us. In
conclusion, we hold that;

(a) Memo issued by the Government on 14-12-2004 is illegal, as it could not, as
a matter of policy, ban establishment of new colleges, and

(b) that the letters of intent issued by the AICTE after consulting the State
Government cannot be faulted and are upheld.

29. In view of these conclusions, we allow Writ Petition Nos. 5662 and 7151 of
2005 and dismiss other writ petitions being W.P.Nos. 3179, 4871, 5756 and 5486
of 2005.

30. The writ appeals are against the interim orders passed in W.P. No. 3179 of
2005. For the reason that we have already dismissed the said writ petition, the
writ appeals are also dismissed.
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