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Judgement

@

Akil Abdul Hamid Kureshi, J.—The appellant has challenged the orders of the
Customs, Excise and Service Tax Appellate Tribunal (hereinafter referred to as
"the Tribunal") requiring the appellant to deposit a sum of Rs. 72 lakh by way of
pre-deposit, subject to which the remaining demands pending the appeal would
be stayed. The Tribunal passed such an order on stay petition by the present
appellant on October 1, 2013. The appellant preferred rectification application
contending that in quantifying such amount of Rs. 72 lakhs, the Tribunal had
committed an arithmetical error. Such application was dismissed by further order
passed by the Tribunal on December 12, 2013. Hence, this appeal. The learned
senior counsel Shri Deven Parikh for the appellant submitted that contrary to
what is recorded by the Tribunal in the impugned orders, the appellant had not
recovered the service tax at the rate of 12.36 per cent, but had recovered at the
rate of 10.30 per cent, for the assessment years 2009-10 and 2010-11, which
are under consideration. This is the principal grievance of the appellant.

2. Having heard the learned counsel for the parties, we notice that there is prima
facie evidence to suggest that the appellant recovered service tax at the rate of
10.30 per cent, and not at the rate of 12.36 per cent from the customers. They
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also disputed service tax liability at the said higher rate. Under the
circumstances, the undisputed rate of duty, which was actually collected by the
appellant from the customers, was 10.30 per cent Taking into account such
figure, the principal liability of tax which cannot be disputed by the appellant
comes to Rs. 19 lakh. Out of total tax demand of Rs. 72 lakh, this would leave a
disputed figure of Rs. 53 lakh. We are of the opinion that by way of pre-deposit,
the appellant should be made to deposit the entire undisputed amount, which in
the present case has been recovered by the appellant from the customers and 25
per cent of the disputed tax demand. Under the circumstances, the appellant
shall deposit a sum of Rs. 32 lakhs before the authorities by March 15, 2014.
Upon which the remaining demand of tax, interest and penalty shall remain
stayed and the appeal shall be heard by the Tribunal on merits. The appeal and
civil application stand disposed of accordingly. All the observations made in this
order are purely prima facie for dealing with the interim stage of pre-deposit and
the Tribunal shall decide all such contentions unmindful of such observations.
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