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Final Decision : Allowed

Judgement

Rajesh Bindal, J.&mdash;This order will dispose of CWP Nos. 10021 and 10036 of
2016, as common questions of law and facts are involved.

2. Inter alia, the issue raised is regarding illegal detention of the goods imported
by the petitioners and demand of detention and demurrage charges from the
petitioners.

3. The facts have been taken from CWP No. 10021 of 2016, unless otherwise
referred to.

Arguments of the petitioner

4. Learned counsel for the petitioner submitted that the petitioner imported
defective/secondary cold rolled sheets/coils from South Korea with varied
thickness vide commercial invoice dated 27-10-2015. Pre-inspection report was
also annexed with the documents showing the goods to be defective/secondary/
cold rolled sheets/coils with other details. Preferential certificate of origin was
also annexed, which entitled the petitioner to duty free import. It was in terms of
Korea-India Comprehensive Partnership Agreement. In the packing list, attached
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with the invoice, same product details were mentioned. In the bill of entry dated
4-12-2015, submitted with the Customs at Mumbai, same description of goods
was mentioned. The goods were not released. Vide letter dated 14-12-2015 from
Directorate of Revenue Intelligence (for short, ''DRI'') to the Commissioner of
Customs (Import), Mumbai, request was made for putting on hold the import
consignment of the petitioner as well as five other importers based at Ludhiana.
The letter further provided that even in future, no import consignments of the
firm be released without NOC from DRI. As the goods imported by the petitioner
were not prohibited goods, request was made for provisional release thereof. A
reminder to that effect was sent vide communication dated 22-12-2015 to the
DRI and Customs. It was specifically mentioned in the letter that the goods may
be released within 48 hours on provisional assessment. Early intervention was
requested as the goods were incurring demurrage and detention charges. Vide
communication dated 28-12-2015 from DRI to the Commissioner of Customs
(Import), Mumbai, it was informed that consignment was put on hold on a
specific intelligence that the firms had been importing goods to come out of the
rigors of Notification No. 2/2015-Cus. (SG), dated 14-9-2015. It was requested
that import consignments of Ludhiana based importers be examined 100% with
the assistance of local Chartered Engineer pending Customs clearance. The
report of examination be prepared and copy be forwarded to DRI. It was also
requested that photographs of the import consignments be taken. If the goods
imported appeared to be offending the notification dated 14-9-2015, the same
be dealt with under Section 110 of the Customs Act, 1962 (for short, ''the 1962
Act''). Proper samples be drawn and sent for testing to an authorised
Government Laboratory. When nothing was done, the petitioner sent another
reminder vide letter dated 30-12-2015 to DRI and Customs for provisional
release of goods specifically pointing out that till date, the goods had not been
examined. The delay was incurring demurrage and detention charges. It was
followed by another reminder on 1-1-2016, when no action was taken by the
Customs authorities in terms of the letter from DRI.

5. It was further argued that under these circumstances, the petitioner had no
choice but to approach this court by filing CWP No. 572 of 2016 - M/s. Shri
Lakshmi Steels v. UOI and Others, in which notice of motion was issued for
11-1-2016. Prior thereto, without any intimation to the petitioner, Positive
Material Identification test was got done by the customs authorities on 5-1-2016
with reference to bill of entry No. 3480776, dated 4-12-2015. He further
submitted that it was only after filing of the writ petition by the petitioner in this
court that the goods imported were got inspected from the Chartered Engineer.
The inspection report dated 19-1-2016 has been produced on record. The
inspection was done only in the presence of the customs officials under their
guidance. The petitioner was not present. Despite this fact, the conclusion was
that the goods were cold rolled defective sheets/coils, as was declared by the
petitioner in the bill of entry. Despite this fact, the goods were not released.

6. The Chartered Engineer appointed by the customs, i.e., Rajendra S. Tambi to
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confirm the contents of the consignment sent the samples thereof for testing to
Perfect Laboratory Services. Vide report dated 16-1-2016, it was opined that the
material was cold rolled steel. On the basis of the report from the Laboratory,
Chartered Engineer - Rajendra S. Tambi, vide his report dated 19-1-2016,
pertaining to bill of entry No. 3749151, opined the consignment to be containing
cold rolled steel. The report stated that the material meets the requirement of
IS:513 for cold rolled steel. To similar effect were the reports for other
consignments. Though the reports dated 19-1-2016 were received by the
customs and the DRI and the goods were found to be confirming to the
declaration made by the petitioner, but still the consignments were not released.

7. Learned counsel further submitted that though in the letter initially written by
the DRI to the Customs at Mumbai, names of seven importers with similar
allegations were mentioned and their import consignments were put on hold, but
despite the receipt of reports from the Chartered Engineer in January, 2016, the
consignment of the petitioner was not released, whereas DRI directed for release
of consignments pertaining to M/s. Singal Overseas, M/s. Narayan Steels and M/
s. Hinkan Exports. All the importers were identically placed.

8. Despite the fact that customs authorities had already got the goods imported
by the petitioner tested from Perfect Laboratory Services and the report from
Chartered Engineer-Rajendra S. Tambi dated 19-1-2016 had been received, still
samples were sent by the Commissioner of Customs, Mumbai vide letter dated
15-1-2016, signed on 20-1-2016, to TCR Engineering Services Pvt. Ltd. for
testing and certifying the composition of the goods and also whether it was cold
rolled or hot rolled. This was a mala fide action, as the letter was sent after
receipt of report from the Chartered Engineer opining the consignment to be cold
rolled steel. The object was to harass the petitioner. The samples so sent were
not drawn in the presence of the petitioner. He was not even aware of the
process followed. Vide report dated 28-1-2016, TCR Engineering Services Pvt.
Ltd. opined that the structure appeared to be hot rolled. Method of testing was
also specified. No bill of entry was mentioned. Twenty days thereafter, revised
report dated 17-2-2016 was received from the same laboratory mentioning the
bill of entry number. It further mentioned that the samples were received in the
laboratory on 22-1-2016, i.e., after the earlier report had already been received.
To similar effect were two other reports of TCR Engineering Services Pvt. Ltd.

9. Learned counsel for the petitioner referred to order dated 3-2-2016, passed by
this court in CWP No. 185 of 2016, in the case of M/s. Inder International.
Though by that time reports from Chartered Engineer - Rajendra S. Tambi and
one from TCR Engineering Services Pvt. Ltd. were produced in court, nothing was
pointed out regarding any order of detention having been passed.

10. Though the Commissioner of Customs passed order on 28-1-2016 directing
production of PD Bond and bank guarantee for provisional release of goods,
however, the copy was not supplied. It was supplied only in court at the time of
hearing on 3-2-2016.
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11. Letter dated 19-1-2016 from DRI to the Commissioner of Customs (Import),
Mumbai was referred, directing release of goods on provisional assessment after
drawing representative samples. The letter referred to an earlier letter from the
customs authorities dated 14-1-2016 stating that report from the Chartered
Engineer was received by the customs, but apparently the same was not
communicated to DRI. Despite letter dated 19-1-2016 from DRI to Customs and
after receipt of report from Rajendra S. Tambi, the goods were not released. As if
the report from Chartered Engineer - Rajendra S. Tambi after testing from the
laboratory was not sufficient, vide letter dated 4-2-2016, the Commissioner of
Customs directed Deputy Commissioner of Customs, Mumbai that a telephonic
communication has been received from Deputy Director, DRI, Ludhiana to draw
random sealed samples of all the consignments to test as to whether the goods
imported are hot rolled or cold rolled. The laboratory, to which the samples were
to be sent for testing, was to be informed later on. The goods were to be
released only after completing the process notified in the letter.

12. Vide communication dated 23-2-2016 (Annexure P-3) referring to the report
from TCR Engineering Services Pvt. Ltd. opining that the consignment imported
by the petitioner was hot rolled steel and not cold rolled, for alleged mis-
declaration to avoid duty, the goods were seized. The petitioner was informed to
approach the competent authority for provisional release thereof in terms of
Section 110A of the 1962 Act. With reference to the report from TCR Engineering
Services Pvt. Ltd., he referred to the written statement (Annexure P-10) filed by
the respondents in the earlier litigation, wherein it was stated that the laboratory
did not have proper testing facility. Despite this fact, its report was relied upon
ignoring the earlier report. He further submitted that the written statement filed
in M/s. Inder International case has been referred to. The cases of the petitioner
and M/s. Inder International were being taken up together. The position was
identical.

13. Learned counsel then referred to a communication dated 7-3-2016
(Annexure P-19) from Commissioner of Customs (Export-I), Mumbai informing
the petitioner that on recommendations made by DRI, Ludhiana, the
consignment is being released provisionally subject to deposit of duty and
furnishing of bonds. Further condition was put in that the goods will be released
only after measurement of thickness of the imported goods by DRI office. The
earlier order dated 28-1-2016 was superseded despite there being no power of
review under the 1962 Act. The thickness was sought to be measured despite
there being two earlier reports already available. The department had been
changing its stand time and again. Sometimes, the issue was whether the goods
imported were hot rolled or cold rolled steel and now the issue sought to be
raised was regarding its thickness. Order dated 4-4-2016 passed in earlier CWP
No. 572 of 2016 was referred to. The aforesaid petition was filed by the
petitioner in the earlier round of litigation. In the aforesaid order, the customs
authorities were directed to de-stuff the consignment, subject to petitioner''s
making necessary arrangement within one week. Sampling of the disputed
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consignments was to be done by the customs authorities in the presence of
representatives of the DRI and the petitioner. When the petitioner approached
the authorities for de-stuffing the goods, he was man-handled and de-stuffing
was not permitted. He referred to affidavit of Shailesh M. Gondhalekar in the
earlier round of litigation. The deponent therein was associate of Rajendra S.
Tambi, who was Chartered Engineering. He stated on oath that he was
pressurized by Santokh Singh, Senior Intelligence Officer and Roopesh Kumar,
Intelligence Officer, to sign a statement that earlier samples were handed over to
him outside the customs area. As the consignment had not been released by the
authorities, to recover the charges, the shipping line notified the cargo for
auction. Intimation was received by the petitioner vide letter dated 22-4-2016.

14. Learned counsel further submitted that earlier CWP No. 572 of 2016 filed by
the petitioner was dismissed as withdrawn on 9-5-2016, in view of subsequent
events with permission to file a fresh petition. Statement of the counsel for
Customs and Mumbai Port Trust was recorded that the goods, de-stuffed or lying
in the containers, will not be put to auction for one week. Thereafter, the present
petition was filed. He referred to order dated 3-6-2016 passed by this court in
the present writ petition directing for sending the samples for testing to Bokaro
Steel Plant, Jharkhand, as the issue sought to be raised was regarding the goods
being either cold rolled or hot rolled steel. The report was received from Bokaro
Steel Plant, as is noticed in the order passed by this court on 8-7-2016. It was
opined that the consignment contained cold rolled steel. On 12-7-2016 [2016
(342) E.L.T. 334 (P & H)], noticing the contentions raised by leaned counsel for
the parties and finding that the stand of the petitioner was vindicated and the
goods were not found to be mis-declared to the extent that these were found to
be cold rolled steel, these were directed to be released on payment of duty due.
The issue regarding demurrage and detention charges was to be decided later
on. On 28-7-2016, learned counsel for the petitioner pointed out that the goods
had not been released. On 2-8-2016, this court again ordered for release of the
goods specifically directing the amount to be paid after adjusting the amount
already deposited. The aforesaid order was challenged by the respondents before
Hon''ble the Supreme Court in Special Leave to Appeal (C) No.(s) 23479-23480
of 2016 - Mumbai Port Trust v. M/s. Inder International and Ors. Etc. Initially
release of goods was stayed, however, finally the matter was remanded back
vide order dated 15-9-2016 for the case to be decided finally.

15. As the claim made by the petitioner regarding the goods being cold rolled
steel was found to be correct after testing of the material from Bokaro Steel
Plant, the customs authorities issued out of charge order on 8-8-2016 calculating
the duty payable. Learned counsel referred to a communication dated
18-8-2016, which is in the form of detention/demurrage certificate issued as per
Handling of Cargo in Customs Area Regulation, 2009 (for short, ''the 2009
Regulations''), which was addressed to the Port Trust as well as the Shipping
Line. It clearly mentioned that the goods detained vide bills of entry have been
finally assessed on 8-8-2016. They were directed that the certificate be
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considered as per the 2009 Regulations. The certificate was issued with the
approval of the Commissioner of Customs (Export-I). Despite the final
assessment, the goods were still not released on account of the pending dispute
regarding demand of detention and demurrage charges by the Port Trust and
Shipping Line. The authorities refused to honour the detention certificate issued
by the customs authorities.

16. With reference to the allegations of mala fide alleged against respondent
Nos. 7 and 8, namely, Santokh Singh and Roopesh Kumar, learned counsel for
the petitioner referred to the allegations contained in Para Nos. 14 to 17 and 29
of the petition and submitted that there is no affidavit filed by them, against
whom personal malice has been alleged. The allegations are deemed to be
admitted. In fact, the entire fact situation in the case clearly establishes that the
petitioner was harassed by the aforesaid two officers for ulterior motive. The
petitioner had even made request for change of the aforesaid two officers, which
was not acceded to. The conduct of the aforesaid two officers is established from
the fact that initially the DRI raised the issue regarding import by seven parties,
however, for five the procedure followed was different, whereas in the case of the
petitioner, it was different. Their consignments were released without any testing
or bank guarantee, merely on furnishing of bonds, though the suspicion raised
initially was same. In fact, the petitioner was harassed merely because in the
earlier litigation, the officers were summoned to be present in person in court.
They were having a grudge. They need to be burdened with special costs so that
they do not dare to harass any importer unnecessarily. The order should serve as
a message. He further submitted that with the action of the aforesaid
respondents, in fact, the petitioner has been made to suffer. He had raised loans
from financial institutions, on account of non-payment thereof, his house was
sought to be auctioned. The conduct of officials of the DRI is further evident from
the fact that customs authorities being satisfied had finally assessed the duty
after considering the report from Bokaro Steel Plant. Though DRI had not been
able to specify any Government laboratory, still it was aggrieved against the
order and directed the customs authorities to file appeal against their own order.

17. With reference to the provisions of the 1962 Act and the instructions issued
by the customs authorities regarding release of goods or de-stuffing thereof,
learned counsel for the petitioner referred to various Sections of the 1962 Act
and the circular issued by the Government of India, Ministry of Finance on
13-2-2012 (Annexure P-5) directing all customs authorities for time-bound
clearance of cargo from port/land customs stations, etc. It clearly mentioned that
despite earlier instructions issued on the subject, the same were not being
followed resulting in undue harassment of the importers with levy of detention
and demurrage charges. It further provided that where for justifiable reasons
under exceptional circumstances, release of consignment is not considered
advisable even on provisional basis, option must be given to the importer by
sending intimation in writing to keep the goods in warehouses in terms of Section
49 of the 1962 Act. Any default by the officer was to be viewed seriously and
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accountability fixed. He referred to subsequent Circular No. 22/2004-Cus., dated
3-3-2004 issued by the Central Board of Excise & Customs (for short, ''the
Board'') reiterating the same view and further adding that even disputed or
offending consignment should not be held up, unless the import is totally
prohibited or banned under any law or where prosecution is contemplated. In
other cases, the importer should be given option for provisional clearance/
assessment, if the enquiry is going to take time. He further referred to
Instruction No. 0172006:CCO (D2), dated 22-8-2006 (Annexure P-20). In the
aforesaid instructions, while referring to the order passed by this Court in CWP
No. 9882 of 2006 regarding undue delay in clearance of goods without any valid
justification, comprehensive instructions were issued, prescribing the procedure
with regard to examination/assessment of the import goods for the purpose of
speedy clearance of cargo under first and second appraisement systems. Any
delay was to be taken seriously. If it is found to be necessary to detain the
goods, the importer is to be informed in writing to enable him to shift the goods
in a bonded warehouse under Section 49 of the 1962 Act. If assessment of bill of
entry is not possible in the stipulated time, the procedure of provisional
assessment can be invoked. The importer is to be informed in writing. The
circumstances under which provisional assessment is not to be resorted to are
also specified. Despite the aforesaid circular being there, neither the goods
imported by the petitioner were provisionally assessed nor he was given option
to get these de-stuffed for storage in a bonded warehouse. The goods imported
were not prohibited under any law. The only dispute sought to be raised was
whether the material was hot rolled or cold rolled steel, which could be
ascertained by drawing samples and getting those tested from any Government
laboratory. The conduct of the officers shows that by not following the
instructions of the department, they have made themselves liable for even
departmental action.

Regarding demurrage and rent charges

18. Learned counsel further submitted that in the facts and circumstances of the
case, the petitioner is not liable to pay any demurrage charges to the Port Trust,
or rent or any other charges except the freight to the shipping line. Section 2(11)
of the 1962 Act defines ''customs area''. Section 2(12) defines ''customs port''.
Section 2(13) defines ''customs station''. Mumbai Port has been notified as
''customs port'' under the Indian Ports Act, 1908 (for short, ''the 1908 Act'').
Section 7 of the 1962 Act enables the Board to appoint any port or airport to be
customs port. Section 8 of the 1962 Act enables the Principal Commissioner of
Customs or Commissioner of Customs to approve any place to be customs port
and specify the limits in customs area. Section 45 of the 1962 Act provides that
all imported goods in customs area shall remain in custody of such person, as
may be approved by the Principal Commissioner of Customs or Commissioner of
Customs, unless these are cleared. The person having custody of the imported
goods in a customs area is required to keep a record thereof and shall not permit
such goods to be removed unless the permission is granted by the competent
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authority. Section 49 of the 1962 Act provides that if the goods cannot be cleared
within reasonable time, pending clearance, the same can be permitted to be
stored in a warehouse. Section 141 of the 1962 Act provides that conveyances
and goods in a customs area shall be subject to control of officers of customs.
Such goods are to be handled in the manner prescribed. The Board is authorised
to issue instructions to the officers for the purpose of implementation of the 1962
Act, under Section 151A. Section 156 thereof enables the Board to make
Regulations. Section 159 provides for placing the Rules and the Regulations so
framed before each House of the Parliament.

19. Learned counsel for the petitioner referred to Section 2(j) of the Major Port
Trusts Act, 1963 (for short, ''the 1963 Act''), which defines that "Indian Ports
Act" means Indian Ports Act, 1908. Section 2(aa) of the 1963 Act defines that
"Authority" to mean the Tariff Authority for Major Ports constituted under Section
47A of the Act. Section 2(b) of the 1963 Act defines "Board" to mean the Board
of Trustees, as constituted under the Act. Chapter VI thereof provides for
imposition and recovery of rates at ports. Section 48 of the 1963 Act, inter alia,
provides that the authority shall determine the scale of rates chargeable for
various services, which include charges for wharfage, storage or demurrage of
goods. Section 53 of the 1963 Act grants power to the Board to grant exemption
from payment of any charges. Section 54 of the 1963 Act enables the Central
Government by an order to cancel any of the scale in force or modify the same.
The charges are to be paid before removal of goods in terms of Section 58
thereof. The Board has lien on goods for recovery of any amount as per Section
69 of the Act. Section 111 of the 1963 Act enables the Central Government to
issue any direction on the question of policy to the Board, which is binding on it.

20. It was submitted that the issue regarding charging of demurrage by the Port
Trust and the shipping line had been getting attention of the Government and the
Courts from time to time. There have been numerous cases where on account of
default on the part of the authority, there was abnormal delay in clearance of
goods. The importers/exporters were held liable to pay demurrage/rent charges.
The Courts in various cases had put that burden on the customs. The matter was
considered by the Public Accounts Committee. After carrying out necessary
amendments in the 1962 Act, Handling of Cargo in Customs Area Regulations,
2009 were framed in exercise of powers conferred under Section 141(2) read
with Section 157 of the 1962 Act by the Board. The 2009 Regulations define
''customs cargo service provider''. The 2009 Regulations are applicable for
handling of import and export of goods in the customs area. It has retrospective
application in the sense that all persons, who were already providing cargo
service, were deemed to be doing so under the corresponding provisions of the
2009 Regulations. They were to comply with the conditions laid down in the 2009
Regulations within certain specified time. Regulation 5 of the 2009 Regulations
lays down certain conditions to be fulfilled by the customs cargo service provider
for custody and handling of goods. They were to execute bond and furnish bank
guarantee/cash deposit of the amount specified, however, condition of furnishing
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of bank guarantee/cash deposit was not applicable to the ports notified under the
Major Ports Act, 1962 (38 of 1963) or the State Government, Central
Government or their undertakings. Regulation 6 of the 2009 Regulations provides
for responsibilities of the customs cargo service provider. Clause (6)(1) thereof
provides that subject to any other law for the time being in force, the customs
cargo service provider shall not be entitled to charge any rent or demurrage on
the goods seized or detained or confiscated by the proper officer. Other
provisions provide for filing of application for grant or renewal of licence. The
explanatory memorandum attached with the above Regulations mentions that
the 2009 Regulations have been framed to comply with the recommendations
made by the Public Accounts Committee (2005-2006) to the Government to
formulate appropriate provisions in this regard. The object is to provide for a
comprehensive mechanism for handling of goods in a customs area. It also
provides for the conditions and responsibilities of the persons handling
consignments and adequate control over them. The 2009 Regulations were
notified on 17-3-2009. It was further submitted that Section 159 of the 1962 Act
provides that all Rules and 2009 Regulations framed under the 1962 Act are to
be placed before both the Houses of Parliament. In the case in hand, the needful
was done and there was no change proposed, hence, the same have force of law.

21. Immediately the issue arose as regards fulfilment of certain conditions laid
down therein by the major ports, as notified under the 1963 Act and airports
notified under the Airports Authority of India Act, 1994 (for short, ''the 1994
Act''). It was clarified by the Government of India, Ministry of Finance
(Department of Revenue) vide M.F. (D.R.) Circular No. 13/2009-Cus., dated
23-3-2009 that all major ports notified under the 1963 Act and airports notified
under the 1994 Act shall continue to be authorised to function as custodians
under their respective Acts and the 2009 Regulations shall not impact their
approval as a custodian. They were not required to make applications under
2009 Regulations 4 or 9 for approval or renewal, however, they were bound to
discharge the responsibilities cast upon them, as specified in the Regulation 6 of
the 2009 Regulations. It was further clarified therein that the 2009 Regulations
supersede the instructions issued by the Board earlier on 14-12-1995 and
26-6-2002. He further referred to Public Notice No. 1 of 2001, dated 27-1-2011
and Public Notice No. 8 of 2011, dated 4-2-2011 issued by the Commissioner of
Customs, Mumbai, which are in consonance with the 2009 Regulations and the
clarification issued by the Government.

22. Time and again the importers/exporters had been raising the issue regarding
delay in clearance of consignments, as a result of which they were held liable to
pay demurrage/rent charges to the shipping line. Government of India, Ministry
of Finance (Department of Revenue) issued instructions vide Circular No.
22/2004-Cus., dated 3-3-2004. The instructions provide that except in the cases
where offending consignment is prohibited or banned under any law or where
prosecution is contemplated, it should be released on provisional basis as a
matter of right. If not possible, it should be shifted to the customs warehouse.
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The matter was even considered by Hon''ble the Supreme Court, as is referred to
in the instructions issued by Government of India, Ministry of Finance
(Department of Revenue) vide circular dated 13-2-2012. The instructions
mention that the Board had taken serious note of the issue and stated that
where for justifiable reasons, in exceptional situation, release of consignment is
not advisable even on provisional basis, option must be given to the importers/
exporters by sending intimation in writing to keep the goods in warehouses. Non-
compliance of the instructions were to be viewed seriously. The instructions
dated 14-3-2012 were issued by the Government of India, Ministry of Finance
(Department of Revenue) with reference to the 2009 Regulations. It noticed that
in large number of cases, the containers detained by DRI, etc. are not released
even after lapse of considerable time, which resulted in hardship to the importers
and all concerned. It was felt that one of the reasons for longer detention can be
lack of adequate space for storing such goods in a customs area. It was desired
that customs cargo service provider should provide sufficient space for storage of
goods after de-stuffing the containers.

23. It was submitted that despite there being enabling provisions under the 1962
Act for de-stuffing of the goods and number of instructions issued by the
Government/Department on the issue, the petitioner was not given an
opportunity to de-stuff the same and store in a warehouse, which entails small
amount of storage charges as compared to demurrage and other charges
payable.

24. He further referred to the stand taken by the Customs and DRI before
Hon''ble the Supreme Court that Port Trust is bound by the 2009 Regulations,
though the Port Trust claims that it is not a customs cargo service provider in
terms of the 2009 Regulations. The stand is totally misconceived, as every one
operating in customs area and providing various services is bound to comply with
the conditions as laid down in the 2009 Regulations, which prior to that were
specified in various instructions.

25. Distinguishing the judgment of Hon''ble the Supreme Court in International
Airports Authority of India and Others v. Grandslam International and Others,
(1995) 3 SCC 151 = 1995 (77) E.L.T. 753 (S.C.), it was submitted that
considering the fact situation at that time, Hon''ble the Supreme Court opined
that merely by issuing instructions, the customs authorities cannot direct the
Port Trust for not levying demurrage charges. It specifically noticed that there
were no Regulations framed by the competent authority in this regard. The
position has changed now after framing of the 2009 Regulations. The judgments
of Hon''ble the Supreme Court in Union of India and Others v. R.C. Fabrics (P)
Ltd. and Another, (2002) 1 SCC 718 = 2002 (139) E.L.T. 12 (S.C.) and Om
Shankar Biyani v. Board of Trustees, Port of Calcutta and Others, (2002) 3 SCC
168 = 2002 (140) E.L.T. 321 (S.C.), were also distinguished while stating that
these were also the cases before framing of the 2009 Regulations or the specific
issue was not raised therein.
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26. In support of his arguments, he referred to a Division Bench judgment of
Allahabad High Court in Continental Carbon India Ltd. v. Union of India, 2016
(335) E.L.T. 423 (All.) to submit that applicability of the 2009 Regulations
regarding non-levy of demurrage charges by the licensees in the port area was
upheld. The submission is that Port Trust also sails in the same boat. They are all
customs cargo service providers. The only difference is that the State
Government or the Central Government or the authorities constituted by them
had been exempted from filing any application for grant or renewal of licences or
furnishing any bank guarantee. It will not mean that they are not bound by the
conditions laid down in the 2009 Regulations. The judgment of Bombay High
Court in M/s. Mumbai International Airport Pvt. Ltd. v. The Union of India, New
Delhi and Others, 2014-TIOL-1819-HC-MUM-CUS = 2014 (310) E.L.T. 3 (Bom.)
was cited, wherein vires of the 2009 Regulations were challenged by a licensee
customs cargo service provider, which were upheld. SLP (C) No. 3420 of 2015
filed against the aforesaid judgment was withdrawn, however, the question of law
was left over [2016 (341) E.L.T. A234 (S.C.)]. The judgment of Delhi High Court
in W.P. (C) 374 of 2014 - Delhi International Airport Private Limited v. Union of
India and Others, decided on 27-10-2016 was also cited, where challenge to the
vires of the 2009 Regulations was negated.

27. Learned counsel further referred to the following judgments by different
courts opining that on account of default on the part of the customs authorities,
they were liable to pay demurrage and detention charges, etc. :

(i) Union of India v. Sanjeev Woollen Mills, 1998 (100) E.L.T. 323 (S.C.);

(ii) Shipping Corpn. of India Ltd. v. C.L. Jain Woollen Mills, 2001 (129) E.L.T. 561
(S.C.);

(iii) Donald & Macarthy (P) Ltd. v. Union of India, 1997 (89) E.L.T. 53 (Cal.);

(iv) Sujana Steels Ltd. v. Commr. of Cus. & C. Ex. (Appeals), Hyderabad, 2002
(141) E.L.T. 343 (A.P.);

(v) Austin Engineering Co. Ltd. v. Commr. of Cus. (Exports), Chennai-I, 2009
(244) E.L.T. 15 (Mad.);

(vi) R.K. Enterprises v. Board of Trustees, Chennai Port Trust, 2010 (257) E.L.T.
67 (Mad.);

(vii) Ideal Sheet Metal Stampings & Pressings Pvt. Ltd. v. Union of India, 2012
(276) E.L.T. 59 (Guj.);

(viii)Champion Photostat Industrial Corporation v. Union of India, 2012 (276)
E.L.T. 33 (P&H);

(ix) Express Clearing Agency v. Chennai Port Trust, 2016 (336) E.L.T. 217 (Mad.);

(x) Paswara Chemicals Ltd. v. Union of India, 2016 (335) E.L.T. 408 (All.).

28. Regarding release of goods after the order was passed by this court on
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4-4-2016, learned counsel for the petitioner referred to a letter dated 4-4-2016
addressed to the customs and 7-4-2016 addressed to the Port Trust (CM No.
13183 of 2016). The goods were not released as the Port Trust was asking for
substantial charges on account of demurrage and rent. He further referred to
affidavit dated 26-10-2016 of G. Manigandasamy, Deputy Commissioner of
Customs, Mumbai (CM No. 14102 of 2016). He mentioned in the aforesaid
affidavit that customs received a letter from DRI, Ludhiana dated 14-12-2015 on
whatsapp. The only direction was to put the consignment on hold as these
required 100% examination. Vide letter dated 28-12-2015, the reason assigned
by DRI Ludhiana for holding release of consignment was with reference to
Notification No. 2/2015-Cus. (SG), dated 14-9-2015. The direction was for
examination by the officer of customs with assistance of local Chartered Engineer
and goods were to be dealt with in terms of the provisions of Section 110 of the
1962 Act. The samples were to be drawn and sent to authorised Government
laboratory. Though the goods were detained, however, despite circulars issued by
the customs, the petitioner was not offered the facility of warehousing the goods
after de-stuffing, rather the process of exchange of letters between DRI and
customs continued. Letter dated 25-1-2016 written by DRI, Ludhiana to customs
to offer warehousing facility to the petitioner has been referred to. It was claimed
that customs received the letter on 25-2-2016 and on the same day, the
petitioner was offered warehousing facility, which was two months after the
receipt of consignment. As the matter was pending before this court, with a view
to apprise the court of the latest status, a letter was written by DRI to customs
on 5-3-2016 for passing provisional release order after measurement of
thickness of the imported consignment in terms of Para 6(iii) of the letter dated
26-2-2016. Though in the letter dated 5-3-2016, DRI, Ludhiana directed customs
regarding provisional release of the consignment after measuring thickness, the
petitioner vide letter dated 7-3-2016 was informed that consignment is seized
and the same is ordered to be released provisionally on payment of duty and on
compliance of other conditions. Letter dated 27-9-2016 (Annexure R-4/21) from
DRI, Ludhiana to customs was referred to, whereby customs was directed to
assess the consignment provisionally.

Mala fide

29. Learned counsel for the petitioner referred to a letter dated 26-2-2016 (CM
No. 13183 of 2016) addressed to the Chairman of the Board, Director General of
Revenue Intelligence and other senior officers for transfer of investigation from
Santokh Singh and Roopesh Kumar (respondent Nos. 7 and 8), who had been
harassing the petitioner for ulterior motive. He further referred to letter dated
18-8-2016 from customs to Port Trust and Shipping Line informing that the
goods have been finally assessed on 8-8-2016 and that detention/demurrage
certificate may be considered as per the 2009 Regulations. He further submitted
that as per the 2009 Regulations, Port Trust charges can be waived off as the
Port Trust is bound by the directions of the customs, however, there is nothing
about the charges of Shipping Line. As DRI, Ludhiana and customs are
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responsible, they should be burdened to bear those charges.

30. Learned counsel referred to various paragraphs in the writ petition, where
specific allegations of mala fide have been levelled against respondent Nos. 7
and 8, namely, Santokh Singh and Roopesh Kumar and submitted that there is
no affidavit filed by them in response to those allegations, meaning thereby there
is no denial. Written statement has been filed by Varinder Kaur, Deputy Director,
DRI on behalf of all the respondents. He further submitted that after hearing in
the petition had already commenced, application had been filed by respondent
Nos. 7 and 8 to place on record of the written statement, which is neither in the
form of affidavit nor has been verified. The same is to be treated as a waste
paper.

Additional arguments in CWP No. 10036 of 2016

31. Mr. Akshay Bhan, learned senior counsel appearing for the petitioner in CWP
No. 10036 of 2016 submitted that Section 110 of the 1962 Act talks of seizure or
confiscation of goods. Withholding or detention of goods are not the terms used
in the 1962 Act. In the case in hand, all actions have been taken on the
directions of DRI, which is not the controlling authority, rather, it shows the
intention to harass the petitioner with ulterior motive. The goods imported were
not prohibited under any law. Two of the consignments were found to be as per
the declaration made in the bills of entry, but still not released. On account of
mala fide intention of the officers, the amount of detention and demurrage
charges has exceeded the value of goods. In fact, the petitioner has been put to
a situation that his bank account has been declared as Non-Performing Asset and
his property has been put to sale. Initially, consignments of seven importers
were put on hold. The consignments of five of them were released immediately,
whereas the petitioner was being harassed for no rhyme or reason. If the issue
was only whether the goods were hot rolled or cold rolled steel or about the
thickness thereof, the same could very well be released on provisional basis
immediately on landing subject to testing in a Government laboratory. Initial
report by the Chartered Engineer appointed by the customs was in favour of the
petitioner, however, the same was discarded without any reason. The second
report was taken from a laboratory, which did not have the facility for testing. It
opined the material to be hot rolled steel. When finally this court got the same
tested from Bokaro Steel Plant, Jharkhand, the opinion was in favour of the
petitioner. The stand of the petitioner was vindicated, which clearly establishes
that very initiation of proceedings against the petitioner was bad. He further
submitted that against the allegations of mala fide levelled in the petition, there
is no specific affidavit filed by any of the respondents impleaded by name, hence,
those allegations are established.

Arguments of respondent Nos. 10 and 11 - Shipping Line

32. Mr. Rajinder Goyal and Mr. Kapil Arora, learned counsel for respondent No. 10
submitted that there are no allegations made against the Shipping Line in the
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entire petition except at some places, where generally all the respondents have
been referred to. Shipping Line has otherwise nothing to do with the dispute
between DRI, customs and the petitioner. It had merely carried the goods of the
petitioner from one port to another in terms of a contract entered into between
the parties. In fact, no writ petition is maintainable against the Shipping Line.
The 2009 Regulations do not apply to the Shipping Line, as it is not a service
provider, hence, there cannot be any prayer for waiver of charges of the Shipping
Line. In support reliance was placed upon a judgment of Hon''ble the Supreme
Court in Shalini Shyam Shetty and Another v. Rajendra Shankar Patil, (2010) 8
SCC 329. There is no allegation in the petition that there was any connivance of
the Shipping Line with the Government. As per the agreement between the
parties, there is an arbitration clause and the Shipping Line has lien on the goods
for the charges payable.

Arguments of Customs-respondent No. 4.

33. Mr. Anshuman Chopra, learned counsel appearing for customs, while
referring to a fact stated in the affidavit of G. Manigandasamy, Deputy
Commissioner of Customs, Mumbai, submitted that customs received a
communication dated 14-12-2015 to hold release of the consignments received
by seven importers, as the same were to be examined 100% by DRI/customs. As
no further communication was received till 28-12-2015, the customs kept quiet.
In the letter dated 28-12-2015, DRI informed the customs that the firms had
been importing consignments in violation of the Notification No. 2/2015-Cu.
(SG), dated 14-9-2015 to evade levy of provisional safeguards duty. The
consignments be examined 100% with the assistance of local Chartered
Engineer. After detailed examination, the report be prepared and copy of the
same be forwarded to DRI. The report should be regarding nature of goods,
which should include description, quality, thickness and width. In case, any of the
firm is found to be offending the provisions of the notification dated 14-9-2015,
the same may be dealt with under Section 110 of the 1962 Act.

34. He further argued that as the goods were put on hold on the directions of
DRI, no offer was made to the petitioner for de-stuffing, as no such direction was
given. On 8-1-2016, DRI directed the customs to get the material properly tested
to ascertain as to whether the imported material was hot rolled or cold rolled.
Vide letter dated 13-1-2016, DRI directed the customs to measure even
thickness of the goods imported. He further submitted that customs had never
authorised Rajendra S. Tambi, Chartered Engineer to send the samples to any
laboratory for testing. He could not refer to any communication appointing
Rajendra S. Tambi as the Chartered Accountant and his scope of inspection. The
sampling of the consignment was completed on 11-1-2016 in the presence of the
representative of the petitioner. It was sent for testing to TCR Engineering
Services Pvt. Ltd. on 20-1-2016. On the same day, a communication dated
19-1-2016 was received from DRI mentioning that report of the Chartered
Engineer has not been received and the samples have not been forwarded to the
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laboratory for testing and the process may take some time, hence, provisional
assessment be made under Section 18 of the 1962 Act, however, before release
of the goods, representative samples be drawn, especially the lots which are
suspected to be hot rolled. The report was received from TCR Engineering
Services Pvt. Ltd. on 28-1-2016. Vide communication dated 28-1-2016, the
petitioner was requested to submit PD bond and bank guarantee in order to
release the consignment on provisional basis, which was followed by another
reminder on 8-2-2016, however, the petitioner did not fulfil the requirements. As
the report dated 28-1-2016 did not contain the bill of entry numbers, TCR
Engineering Services Pvt. Ltd. was directed to clarify vide letter dated
10-2-2016. Reminder was sent on 16-2-2016. The revised report was received
from TCR Engineering Services Pvt. Ltd. on 17-2-2016 mentioning bill of entry
number, which was forwarded to DRI, Ludhiana. As per report, eight out of 10
samples were hot rolled steel. In terms of the directions by DRI, Ludhiana, vide
letter dated 23-2-2016, the goods were seized. Vide letter dated 26-2-2016, DRI
issued ''No Objection Certificate'' to the customs for provisional release of goods
on the terms as specified in the letter. On 29-2-2016, customs wrote to the
petitioner informing that officer from DRI, Ludhiana will conduct examination
regarding thickness of the goods imported. Vide letter dated 5-3-2016, DRI,
Ludhiana again wrote to customs mentioning that no order for grant of
provisional release has been passed by it. The signatory of the letter referred to
a telephonic discussion with the Deputy Commissioner of Customs, who informed
that provisional release order will be passed after measurement of thickness. DRI
opined that measurement of thickness can be done at the time before actual
release of goods and provisional order be passed immediately to apprise the
court of the latest status in the pending case. Immediately thereafter, on
7-3-2016, provisional order of release was passed which superseded the earlier
order dated 28-1-2016.

35. It was further submitted that consignment has finally been assessed on
8-8-2016 and the only difference found was of thickness on account of which,
some additional duty was found to be payable, which was less than Rs.
1,00,000/-.

36. He further submitted that other importers mentioned in the letter of DRI
dated 14-12-2015 got the goods released in January, 2016 on payment of the
duty assessed after receipt of report of Chartered Engineer. Some of the charges
levied against them were waived off by the Port Trust and Shipping Line and
some were paid by them. It needs to be mentioned here that though entire
record of the case was required to be produced in court, no record pertaining to
these consignments was available for perusal. He further argued that though
customs had finally assessed the consignments after report from Bokaro Steel
Plant, but on the direction of DRI, appeal has been filed against the order of
assessment. Customs is not responsible for any delay in the process as the
consignments were put on hold on the directions of DRI and all actions were
being taken as guided by them. When the goods were released, the petitioner
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failed to avail of the facility, as he failed to furnish PD bond and bank guarantee.

Arguments of DRI

37. Mr. Satish Aggarwala, Mr. R.K. Handa, Mr. Pritpal Singh Nijjar and Mr. Aditya
Singla, learned counsel appearing for DRI submitted that affidavit dated
4-4-2016 of Shailesh M. Gondhalkar, as is stated to have been filed in CWP No.
4648 of 2016, is in fact not on record in that case, as there is no order for that
taking on file. The petitioner herein is a habitual offender, as entire effort was not
to cooperate with the authority and delay testing of samples, resulting in delay in
payment of duty and evade demurrage charges. The writ petition was filed
merely at the stage when the matter was being investigated when even show
cause notice had not been issued. When show cause notice is issued, the
petitioner would be at liberty to raise all the pleas. He referred to earlier conduct
of the petitioner regarding import of material. Learned counsel sought to address
arguments on three issues, namely, (i) there was no delay on the part of DRI;
(ii) conduct of the petitioner and misdeclaration of import and (iii) interference
by the court in investigation.

38. He further contended that DRI got intelligence information that certain
parties are trying to import hot rolled steel by declaring the same as cold rolled
to come out of rigors of notification dated 14-9-2015 in order to evade payment
of provisional safeguard duty. The notification dated 14-9-2015 only provided for
levy of provisional safeguard duty on certain goods which, according to the
department, included the goods imported by the petitioner. The duty was levied
as open import of such goods was found to be causing serious injury to the
domestic industry or producers of such goods. Vide letter dated 14-12-2015, DRI
asked customs to withhold the import and not permit any further import by the
parties mentioned in the letter. He referred to communication dated 21-12-2015
from Shipping Line to DRI in response to their letter dated 17-12-2015 informing
that Shipping Line had noticed that the matter was under investigation, hence,
destination and name of importer will not be changed. Though he referred to
various letters exchanged between DRI and customs and even the request made
by the petitioner for release of goods to avoid detention and demurrage charges,
but we have referred to only the arguments addressed by the petitioner as well
as customs. He also referred to the fact that on 14-12-2015, search was carried
out at the premises of the petitioner, where certain incriminating documents
were found. That also caused credence to the intelligence information regarding
misdeclaration of the import by the petitioner. Under these circumstances, DRI
was fully justified in withholding release and ask for testing the samples. He
referred to certain facts stated by DRI in the Special Leave Petition filed before
Hon''ble the Supreme Court against the order dated 2-8-2016 passed by this
court. All the actions taken by DRI at different stages were bona fide with no
malice. Timely action was taken wherever required. He sought to refer to certain
facts and the communications, which were not pleaded in the reply filed or any of
the application filed before this court at a subsequent stage to which other side
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had no opportunity to respond.

39. He referred to letter dated 14-1-2016 (reply to CM No. 13183 of 2016) from
Customs to DRI informing that examination of the containers was completed by
11-1-2016. Some delay was explained while stating that weighbridge was not
working properly. It was informed that final report will be forwarded to DRI as
soon as received. At this stage, the petitioner filed the writ petition in this court.
The object was to hamper investigation, otherwise the petitioner should have co-
operated in the process of investigation. The department was just to ensure that
there was no misdeclaration. There was no interim stay granted by this court.
Vide letter dated 8-1-2016 (CM No. 14102 of 2016), DRI asked customs to send
the samples for testing to find out whether the imported consignment was hot
rolled or cold rolled steel. He further referred to letter dated 12-1-2016 from
customs to the petitioner that his agent was not co-operating in the process of
examination, the statement made by the partner of the firm during search at
Ludhiana on 12-1-2016 and also a panchnama, where the partner was found to
be recording the proceedings without any authority. On 13-1-2016, DRI wrote to
customs regarding mis-declaration. Vide letter dated 19-1-2016, DRI enquired
about the status of the report of Chartered Engineer appointed and further
directed for release of the goods on provisional basis, which was not accepted by
the petitioner. Chartered Engineer - Rajendra S. Tambi had sent the samples for
testing to the laboratory himself without any authorisation by customs. It was so
informed by customs vide letter dated 17-1-2016. He referred to letter
22-1-2016 from Shipping Line to the petitioner mentioning that on 19-1-2016, it
was decided to send samples to TCR Engineering Services Pvt. Ltd. for testing.
He further referred to letter dated 1-2-2016 by the petitioner to customs
admitting that the goods were examined in his presence by the Chartered
Engineer and he got the same tested from Perfect Laboratories Services, Pune.

40. On 28-1-2016, provisional release of goods was allowed. The importer was
directed to submit PD bonds and bank guarantee, however, despite reminder, the
petitioner failed to get the goods released. In the same letter, the petitioner
requested for issuance of detention certificate to claim waiver of demurrage and
other charges from Port Trust and Shipping Line. DRI informed the petitioner vide
letter dated 5-2-2016 (CM No. 14102 of 2016) that such a request was not
maintainable at this stage, as the matter was under investigation. A letter was
written by the Shipping Agent to the petitioner on 17-2-2016 informing about
latest position, which shows that there was no delay on the part of DRI. On
25-2-2016, the petitioner was offered de-stuffing and warehousing. The same
was not availed of by the petitioner. It could be only on the request of the
petitioner in terms of Section 49 of the 1962 Act and no request was made by
the petitioner. On 26-2-2016, DRI informed customs that as the goods had been
seized on 23-2-2016, provisional release be allowed on payment of duty as
mentioned.

41. It was contended that as the effort of the petitioner was to delay the process,
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he made a complaint to the higher authorities vide letter dated 26-2-2016 to
transfer the investigation to some other officer. Vide letter dated 29-2-2016 (CM
No. 13183 of 2016), the petitioner was informed that officer from DRI will
conduct examination regarding thickness of the goods. The petitioner or his
representative was to remain present. Vide letter dated 1-3-2016 (reply to CM
No. 13183 of 2016), the request made by the petitioner for re-testing of the
samples was rejected. Vide letter dated 3-3-2016, the petitioner requested
customs to keep the process of re-examination in abeyance as the matter was
pending in this court on 8-3-2016. Vide letter dated 4-3-2016, DRI requested the
petitioner to cooperate in examination of the goods to measure its thickness. On
5-3-2016, DRI asked customs to pass provisional release order immediately. On
7-3-2016, provisional release order (CM No. 14102 of 2016) for part of the
consignment was passed. Immediately on 10-3-2016, the petitioner preferred
fresh writ petition. In the aforesaid writ petition, vide order dated 4-4-2016, this
court directed de-stuffing of the goods. Despite the order passed by this court,
there was no co-operation from the petitioner for inspection. A complaint was
made on 7-4-2016 to the police against the petitioner for obstructing
departmental officials from discharging their duty. He referred to a panchnama
prepared on 22-4-2016 at the time of inspection showing non-cooperation by the
petitioner. As the petitioner was not co-operating, even this court had to pass an
order on 12-4-2016 directing the petitioner to co-operate in the inspection of
goods. He referred to examination report dated 19-4-2016 and a letter from
customs to the petitioner on 21-4-2016 requesting the petitioner to co-operate in
the process of examination in terms of the order passed by this court. Vide letter
dated 5-5-2016, DRI informed customs that the officer was present for drawal of
samples, however, needful could not be done in the absence of importers. On
9-5-2016, the petitioner withdrew his earlier writ petition, however, filed fresh
one on 10-5-2016. This shows that effort of the petitioner was totally non-
cooperative.

42. Regarding conduct of the petitioner and misdeclaration made by him, it was
submitted that for claiming exemption for import of cold rolled steel, thickness
had to be between .5 to 1 mm. On examination, thickness was found to be more.
Exemption could not be claimed in terms of notification dated 31-12-2009. As
the petitioner had declared the thickness to be between .5 to 1 mm, to that
extent there was misdeclaration. He referred to Suren International Ltd. v. Union
of India and Others, 2011 (263) E.L.T. 75 (Del.) and M/s. Dewan Steel Industries
v. Union of India and Others, 2014 (304) E.L.T. 520 (P&H) with reference to
application of the 2009 Regulations in the facts and circumstances of the case. To
conclude, he submitted that DRI being not at fault and acted in discharge of
official duty is not responsible for any delay whatsoever. It is a case in which the
petitioner is responsible for the entire delay, which he caused for the reasons
best known to him. Instead of approaching this court time and again, he should
have co-operated in the investigation and got the goods released.

Arguments of respondent No. 12
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43. Mr. Sharad Aggarwal, learned counsel appearing for Rajender S. Tambi
(respondent No. 12) submitted that appointment of the answering respondent as
a Chartered Engineer was admitted by the respondents in the reply filed to
earlier writ petition filed by the petitioner. He submitted that after inspection,
wherever any doubt was found, the samples were sent to Perfect Laboratories
Services with the consent of customs. The report was submitted on 19-1-2016
opining the consignment to be cold rolled steel. Same process was followed in
the case of two other importers, where the reports submitted by Chartered
Engineers were accepted. He further referred to affidavit dated 4-4-2016 filed by
Shailesh M. Gondhalekar stating therein that the petitioner was called upon by
the officers of customs to examine the consignment to ascertain as to whether
the imported material was hot rolled or cold rolled steel. The consent was given
to the customs on 4-1-2016. The inspection was carried out in the presence of
the officers of customs. In order to determine composition of the material, on
request of officers of customs, services of Perfect Laboratory Services were
engaged, who personally visited the dockyard and collected the samples. The
samples were received by Perfect Laboratories Services, on 11-1-2016. The
report was given on 18-1-2016, which was sent to customs by the Chartered
Engineer on 19-1-2016. He further submitted that on 19-2-2016, Shailesh M.
Gondhalekar was called by the officers of customs on the pretext of examination
of some consignment, where he was illegally detained by the officers present
there including Roopesh Kumar and Santokh Singh. He was forcibly made to
acknowledge a summon and sign the statement to admit that the samples were
handed over to Perfect Laboratories Services outside the customs area. He was
threatened of removal from panel. On 20-1-2016, he was again detained to force
him to re-examine the goods and change his report, however, he refused. If the
report submitted by him was wrong, no show cause notice was ever issued to
him for anything done wrong. He had given his complete report mentioning even
about thickness of the material. In fact, finally the report submitted by him was
found to be correct and matching with the report submitted by Bokaro Steel
Plant. He is still on the panel of the department as a Chartered Engineer. Learned
counsel submitted that there is no relief claimed against the answering
respondent, that is why he has not filed any reply to the petition, however, he
owns the affidavit filed earlier.

Arguments of Port Trust

44. Mr. Rajiv Atma Ram, Senior Advocate appearing on behalf of Port Trust
submitted that consignments were received at the Port Trust on 4-12-2015,
11-12-2015 and 29-12-2015. On the asking of DRI, the authorities of Port Trust
were informed on 28-12-2015 to withhold release of consignments. De-stuffing
was done from 19-4-2016 to 25-4-2016 in pursuance to the order passed by this
court on 4-4-2016. The duty was paid by the petitioner only on 5-8-2016 when
release order was issued by customs. Against the order dated 2-8-2016 passed
by this court, Special Leave Petition was filed by the Port Trust, in which the
matter was remitted back to be decided in totality.
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45. He further submitted that on 28-1-2016, order for provisional release was
passed, but the petitioner failed to avail of that. On 25-2-2016 and 5-4-2016,
offer was made for de-stuffing, which the petitioner failed to avail of. He further
submitted that Port Trust is not a service provider under the 2009 Regulations,
which otherwise are also subject to any other law. Port Trust has been
constituted under the 1908 Act. Charges are statutorily payable as per the rates
approved by the authority constituted under the 1963 Act. There is power with
the Board of the Port Trust to waive off any charges leviable under the 1963 Act.
The power can be exercised on an application of any party. The payment of
charges has to be made before removal of goods. Port Trust has lien on the
goods for the charges payable. All the conditions and provisions made in the
2009 Regulations clearly show that none of the procedure was followed or is
required to be followed by the Ports as constituted under the 1908 Act, hence,
not applicable. It further provides that earlier agents could continue for a period
of five years. Even that period has also expired as the 2009 Regulations were
notified on 17-3-2009 that too by the Board and not by the Government. There
is no power conferred under the 1962 Act on any authority to frame Regulations
with reference to any charges payable to the Port Trust. These are two different
enactments operating in their own independent fields. The 2009 Regulations are
otherwise also beyond the 1963 Act, as it exceeds the authority delegated for
framing the 2009 Regulations. There is no direction given by the Central
Government. In support, reliance was placed upon Kurmanchal Inst. of Degree
and Diploma and Ors. v. Chancellor, M.J.P. Rohilkhand University and Qrs.,
(2007) 6 SCC 35 and Union of India and Others v. S. Srinivasan, (2012) 7 SCC
683 : 2012 (281) E.L.T. 3 (S.C.).

46. He further submitted that the judgments relied upon by learned counsel for
the petitioner regarding application of the 2009 Regulations in the case in hand
are distinguishable as those are the cases pertaining to the licensees under the
2009 Regulations and not of the Port Trusts, which are independent. As the space
of the Port has been used by the party, may be on fault of the importer, customs
or DRI, to which the Port Trust has no concern, it is to be re-imbursed of the
charges for the same. Even for claiming reduced rates of tariff on account of
detention of goods by customs, a certificate has to be produced from customs in
the manner prescribed. He further submitted that none of the circulars or letters
issued by the department is relevant, as there is no such power conferred. It is
merely opinion of the department.

47. In CWP No. 10036 of 2016, the submission made by learned counsel for the
Port Trust is that there is no relief claimed against it. Even the detention
certificate issued by customs merely states that it may be considered as per the
2009 Regulations. There is no mandate. He further submitted that M/s. Inder
International is an unregistered firm, hence, writ petition is not maintainable on
his behalf.

48. Heard learned counsel for the parties and perused the relevant referred
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documents.

Discussions

49. The case in hand is an example of the mess, which could possibly be created
by the parties to the dispute in court. The documents have been produced before
the court piece-meal. These have not been arranged date-wise whenever the
events took place. Application after application was filed to place on record the
documents, whichever suited the parties. At the time of arguments, reference to
various documents was made either from the main petition or from different Civil
Misc. Applications. Some of the facts/documents not pleaded in any of the reply
or the application filed are sought to be referred to from the Special Leave
Petition filed before Hon''ble the Supreme Court against the order dated
2-8-2016. Some were still not on record and sought to be referred to in court,
which were not taken into consideration as there was no opportunity to the other
side to respond to those documents. Complete record was not produced by the
respondents before the court despite ample opportunities. This Court has taken
note of the documents, which were referred to by learned counsel for the parties
at the time of arguments. Various Civil Misc. Applications filed by the parties in
both the writ petitions at different stages including when the case was being
heard are summed up as under :

CWP No. 10021 of 2016

50. The writ petition was filed on 13-5-2016 placing on record 32 annexures. At
page 355 on record is the written statement filed by Varinder Kaur, Deputy
Director, DRI on behalf of respondent Nos. 1 to 3 and 5 to 8 (DRI and two
officers impleaded by name). It is dated 30-5-2016.

CM Nos. 7009-10 of 2016, dated 1-6-2016 were filed by the petitioner for
preponing the date of hearing in the main petition.

CM Nos. 9623-24 of 2016, dated 9-8-2016 were filed by the petitioner for placing
on record Annexures P-39 and P-40 and for a direction to respondent No. 9 for
release of the goods.

CM Nos. 11845-46 of 2016, dated 19-9-2016 were filed by the petitioner for
preponing the date of hearing and for placing on record Annexures P-39 to P-44.

CM No. 13183 of 2016, dated 15-10-2016 was filed by the petitioner for placing
on record Annexure P-45, a bunch of documents.

CM No. 13309 of 2016, dated 17-10-2016 was filed by DRI for placing on record
affidavit of Varinder Kaur, Deputy Director, DRI on behalf of respondents Nos. 1
to 3 and 5 to 8.

CM No. 14102 of 2016, dated 27-10-2016 was filed by respondent No. 4 for
placing on record Annexures R-4/1 to R-4/20. However, Annexure R-4/21 was
also attached with the application.
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CM No. 14300 of 2016, dated 4-11-2016 was filed by respondent No. 7 -
Santokh Singh for placing on record written statement.

CM No. 14201 of 2016, dated 4-11-2016 was filed by respondent No. 8 for
placing on record written statement.

CM No. 14231 of 2016, dated 5-11-2016 was filed by the petitioner for placing
on record additional affidavit along with documents Annexures P-46 to P-50.

CWP No. 10036 of 2016

51. The writ petition was filed on 13-5-2016 placing on record 33 annexures.
Annexure P-33 has been mentioned twice. At page 406 on record are the
submissions on behalf of respondent Nos. 3 and 5 to 8 (DRI and two officers
impleaded by name). It is dated 3-6-2016. It is not signed by either the parties
or the counsel.

CM No. 7280, dated 17-6-2016 was filed by M/s. Shanker Mercantile Private
Limited for placing on record Annexure A-1, which was allowed on 20-6-2016.

Short reply dated 17-6-2016 filed by Port Trust (respondent No. 4) with two
annexures is on record.

Written statement dated 17-6-2016 filed by respondent No. 4 - Commissioner of
Customs along with 19 annexures is on record.

Additional affidavit dated 28-7-2016 filed by the petitioner with Annexures P-31
to P-41 is on record.

Reply filed by customs to the aforesaid affidavit by way of affidavit dated
1-8-2016 along with three annexures is on record.

CM No. 9621 of 2016, dated 9-8-2016 was filed by the petitioner for placing on
record certain documents shown in the index as Annexures P-42 and P-43, which
are letters of different dates.

CM No. 11847 of 2016, dated 19-9-2016 was filed by the petitioner for placing
on record Annexures P-42 to P-47.

CM No. 13148 of 2016, dated 15-10-2016 was filed by the petitioner for placing
on record Annexure P-44, a bunch of documents of various different dates.

CM No. 14106 of 2016, dated 27-10-2016 was filed by respondent No. 4 along
with 27 annexures.

CM No. 14208 of 2016, dated 5-11-2016 was filed by the petitioner along with
his affidavit and Annexures P-49 to P-51.

Provisions of law

52. The relevant provisions of the Customs Act, 1962 and Major Ports Trusts Act,
1963, Handling of Cargo in Customs Area Regulations, 2009 and the circulars are
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extracted below :

"The Customs Act, 1962

SECTION 2. Definitions.&mdash;In this Act, unless the context otherwise
requires.

xx xx xx

(11) "customs area'' means the area of a customs station and includes any area
in which imported goods or export goods are ordinarily kept before clearance by
Customs Authorities.

(12) "customs port" means any port appointed under clause (a) of Section 7 to
be a customs port (and includes a place appointed under clause (aa) of that
section to be an inland container depot);

(13) "customs station" means any customs port, customs airport or land customs
station;

xx xx xx

SECTION 7. Appointment of customs ports, airports, etc.&mdash;The Board may,
by notification in the Official Gazette, appoint -

(a) the ports and airports which alone shall be customs ports or customs airports
for the unloading of imported goods and the loading of export goods or any class
of such goods;

(aa) the places which alone shall be inland (container depots or air freight
stations) for the unloading of imported goods and the loading of export goods or
any class of such goods;

(b) the places which alone shall be land customs stations for the clearance of
goods imported or to be exported by land or inland water or any class of such
goods;

(c) the routes by which alone goods or any class of goods specified in the
notification may pass by land or inland water into or out of India, or to or from
any land customs station from or to any land frontier;

(d) the ports which alone shall be coastal ports for the carrying on of trade in
coastal goods or any class of such goods with all or any specified ports in India.

(2) Every notification issued under this section and in force immediately before
the commencement of the Finance Act, 2003 shall, on such commencement, be
deemed to have been issued under the provisions of this section as amended by
section 105 of the Finance Act, 2003 and shall continue to have the same force
and effect after such commencement until it is amended, rescinded or
superseded under the provisions of this section.

SECTION 8. Power to approve landing places and specify limits of customs area.
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- The Commissioner of Customs may, -

(a) approve proper places in any customs port or customs airport or coastal port
for the unloading and loading of goods or for any class of goods;

(b) specify the limits of any customs area.

xxxxxx

SECTION 45. Restrictions on custody and removal of imported goods.&mdash;(1)
Save as otherwise provided in any law for the time being in force, all imported
goods, unloaded in a customs area shall remain in the custody of such person as
may be approved by the Commissioner of Customs until they are cleared for
home consumption or are warehoused or are transhipped in accordance with the
provisions of Chapter VIII.

(2) The person having custody of any imported goods in a customs area,
whether under the provisions of sub-section (1) or under any law for the time
being in force, -

(a) shall keep a record of such goods and send a copy thereof to the proper
officer;

(b) shall not permit such goods to be removed from the customs area or
otherwise dealt with, except under and in accordance with the permission in
writing of the proper officer.

(3) Notwithstanding anything contained in any law for the time being in force, if
any imported goods are pilferred after unloading thereof in a customs area while
in the custody of a person referred to in sub-section (1), that person shall be
liable to pay duty on such goods at the rate prevailing on the date of delivery of
an import manifest or, as the case may be, an import report to the proper officer
under section 30 or for the arrival of the conveyance in which the said goods
were carried.

xxxxxx

SECTION 49. Storage of imported goods in warehouse pending clearance. -
Where in the case of any imported goods, whether dutiable or not, entered for
home consumption, the Assistant Commissioner of Customs or Deputy
Commissioner of Customs is satisfied on the application of the importer that the
goods cannot be cleared within a reasonable time, the goods may, pending
clearance, be permitted to be stored for a period not exceeding thirty days in a
public warehouse, or in a private warehouse if facilities for deposit in a public
warehouse are not available; but such goods shall not be deemed to be
warehoused goods for the purposes of this Act, and accordingly the provisions of
Chapter IX shall not apply to such goods :

Provided that the Commissioner of Customs may extend the period of storage for
a further period not exceeding thirty days at a time.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/shri-laksmi-steels-appellant-hash-… Page 24 of 57



xx xx xx

SECTION 141. Conveyances and goods in a customs area subject to control of
officers of customs. - (1) All conveyances and goods in a customs area shall, for
the purpose of enforcing the provisions of this Act, be subject to the control of
officers of customs.

(2) The imported or export goods may be received, stored, delivered, despatched
or otherwise handled in a customs area in such manner as may be prescribed
and the responsibilities of persons engaged in the aforesaid activities shall be
such as may be prescribed.

xx xx xx

SECTION 157. General power to make regulations.- (1) Without prejudice to any
power to make regulations contained elsewhere in this Act, the Board may make
regulations consistent with this Act and the rules, generally to carry out the
purposes of this Act.

(2) In particular and without prejudice to the generality of the foregoing power,
such regulations may provide for all or any of the following matters, namely :-

(a) the form of a bill of entry, shipping bill, bill of export, import manifest, import
report, export manifest, export report, bill of transhipment, declaration for
transhipment boat note and bill of coastal goods;

(ai) the manner of export of goods, relinquishment of title to the goods and
abandoning them to customs and destruction or rendering of goods commercially
valueless in the presence of the proper officer under clause (d) of sub-section (1)
of section 26A;

(aii) the form and manner of making application for refund of duty under sub-
section (2) of Section 26A;

(aa) the form and manner in which an application for refund shall be made under
section 27;

(b) the conditions subject to which the transhipment of all or any goods under
sub-section (3) of Section 54, the transportation of all or any goods under
section 56 and the removal of warehoused goods from one warehouse to another
under section 67, may be allowed without payment of duty;

(c) the conditions subject to which any manufacturing process or other
operations may be carried on in a warehouse under section 65;

(d) the manner of conducting audit of the assessment of duty of the imported or
export goods at the office of the proper officer or the premises of the importer or
exporter, as the case may be.

SECTION 159. Rules, certain notifications and orders to be laid before
Parliament.&mdash;Every rule or regulation made under this Act, every
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notification issued under sections 11, 11B, 11H, 11-I, 11K, 11N, 14, 25, 28A, 43,
66, 69, 70, 74, 75, 76, 98, 98A, 101 and 123 and every order made under sub-
section (2) of section 25, other than an order relating to goods of strategic,
secret, individual or personal nature, shall be laid, as soon as may be after it is
made or issued, before each House of Parliament, while it is in session, for a
total period of thirty days which may be comprised in one session, or in two or
more successive sessions, and if, before the expiry of the session immediately
following the session or the successive sessions aforesaid, both Houses agree in
making any modification in the rule or regulation or notification or order, or both
Houses agree that the rule or regulations should not be made or notification or
order should not be issued or made, the rule or regulation or notification or order
shall thereafter have effect only in such modified form or be of no effect, as the
case may be; so, however, that any such modification or annulment shall be
without prejudice to the validity of anything previously done under that rule or
regulation or notification or order.

xx xx xx

SECTION 160. Repeal and savings. -

xx xx xx

(9) Nothing in this Act shall affect any law for the time being in force relating to
the constitution and powers of any Port authority in a major port as defined in
the Indian Ports Act, 1908 (15 of 1908)

xx xx xx

Major Ports Trusts Act, 1963

2.Definitions. -

xx xx xx

(j) "Indian Ports Act" means the Indian Ports Act, 1908;

xx xx xx

47A. Constitution and incorporation of Tariff Authority for Major Ports. - (1) With
effect from such date as the Central Government may, by notification in the
Official Gazette, appoint there shall be constituted for the purposes of this Act an
Authority to be called the Tariff Authority for Major Ports.

(2) The Authority shall be a body corporate by the name aforesaid having
perpetual succession and a common seal and shall by the said name sue and be
sued.

(3) The head office of the Authority shall be at such place as the Central
Government may decide from time to time.

(4) The Authority shall consist of the following Members to be appointed by the
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Central Government, namely :-

(a) a Chairperson from amongst persons who is or who has been a Secretary to
the Government of India or has held any equivalent post in the Central
Government and who has experience in the management and knowledge of the
functioning of the ports;

(b) a Member from amongst economists having experience of not less than
fifteen years in the field of transport or foreign trade;

(c) a Member from amongst persons having experience of not less than fifteen
years in the field of finance with special reference to investment or cost analysis
in the Government or in any financial institution or industrial or services sector.

xx xx xx

48. Scales of rates for services performed by Board or other person. - (1) The
Authority shall from time to time, by notification in the Official Gazette, frame a
scale of rates at which, and a statement of conditions under which, any of the
services specified hereunder shall be performed by a Board or any other person
authorised under section 42 at or in relation to the port or port approaches -

(a) transhipping of passengers or goods between vessels in the port or port
approaches;

(b) landing and shipping of passengers or goods from or to such vessels to or
from any wharf, quay, jetty, pier, dock, berth, mooring, stage or erection, land or
building in the possession or occupation of the Board or at any place within the
limits of the port or port approaches;

(c) carnage or porterage of goods on any such place;

(d) wharfage, storage or demurrage of goods on any such place;

(e) any other service in respect of vessels, passengers or goods,

(2) Different scales and conditions may be framed for different classes of goods
and vessels.

xx xx xx

53. Exemption from, and remission of rates or charges. - A Board may, in special
cases and for reasons to be recorded in writing, exempt either wholly or partially
any goods or vessels or class of goods or vessels from the payment of any rate
or of any charge leviable in respect thereof according to any scale in force under
this Act or remit the whole or any portion of such rate or charge so levied.

54. Power of Central Government, to require modification or cancellation of rates.
- (1) Whenever the Central Government considers it necessary in the public
interest so to do, it may, by order in writing together with a statement of reasons
therefor, direct the Authority to cancel any of the scales in force or modify the
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same, within such period as that Government may specify in the order.

(2) If the Authority fails or neglects to comply with the direction under sub-
section (1) within the specified period, the Central Government may cancel any
of such scales or make such modification therein as it may think fit :

Provided that before so cancelling or modifying any scale the Central
Government shall consider any objection or suggestion which may be made by
the Authority during the specified period.

(3) When in pursuance of this section any of the scales has been cancelled or
modified, such cancellation or modification, shall be published by the Central
Government in the Official Gazette and shall thereupon have effect accordingly.

58. Time for payment of rates on goods. - Rates in respect of goods to be landed
shall be payable immediately on the landing of the goods and rates in respect of
goods to be removed from the premises of a Board, or to be shipped for export,
or to be transhipped, shall be payable before the goods are so removed or
shipped or transhipped.

59. Board''s lien for rates. - (1) For the amount of all rates leviable under this Act
in respect of any goods, and for the rent due to the Board for any buildings,
plinths stacking areas, or other premises on or in which any goods may have
been placed, the Board shall have a lien on such goods, and may seize and
detain the same until such rates and rents are fully paid.

(2) Such lien shall have priority over all other liens and claims, except for general
average and for ship-owner''s lien upon the said goods for freight and other
charges where such lien exists and has been preserved in the manner provided
in sub-section (1) of section 60, and for money payable to the Central
Government under any law for the time being in force relating to customs, other
than by way of penalty or fine.

xx xx xx

111. Power of Central Government to issue directions to Board. - (1) Without
prejudice to the foregoing provisions of this Chapter, the Authority and every
Board shall, in the discharge of its functions under this Act, be bound by such
directions on questions of policy as the Central Government may give in writing
from time to time :

Provided that the Authority or the Board, as the case may be, shall be given
opportunity to express its views before any direction is given under this sub-
section.

(2) The decision of the Central Government whether a question is one of policy
or not shall be final.

The 2009 Regulations

2. Definitions.&mdash;(1) In these regulations, unless the context otherwise
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requires, -

xx xx xx

(b) "Customs Cargo Services provider" means any person responsible for receipt,
storage, delivery, dispatch or otherwise handling of imported goods and export
goods and includes a custodian as referred to in Section 45 of the Act and
persons as referred to in sub-section (2) of section 141 of the said Act;

(c) "specified" means specified by a notification or an order issued under the
provisions of the Act;

xx xx xx

4. Retrospective Application. - Any action taken or anything done in respect of
appointment of Customs Cargo Service providers, immediately preceding the
coming into force of these regulations, shall be deemed to have been done under
the corresponding provisions of these regulations. Customs Cargo Service
providers already approved on or before the date of coming into force of these
regulations shall comply with the conditions of these regulations within a period
of three months or such period not exceeding a period of one year as the
Commissioner of Customs may allow from the date of coming into force of these
Regulations.

5. Conditions to be fulfilled by an applicant for custody and handling of imported
or export goods in a customs area. - Any person who intends to be approved as
a Customs Cargo Service provider for custody of imported goods or export goods
and for handling of such goods, in a customs area, hereinafter referred to as the
applicant, shall fulfil the following conditions, namely :-

xx xx xx

(3) The applicant shall execute a bond equal to the average amount of duty
involved on the imported goods and ten per cent. of value of export goods likely
to be stored in the customs area during a period of thirty days and furnish a
bank guarantee or cash deposit equivalent to ten per cent. of such duty :

Provided that the condition of furnishing of bank guarantee or cash deposit shall
not be applicable to ports notified under the Major Ports Act, 1962 (38 of 1963)
or to the Central Government or State Governments or their undertakings;

xx xx xx

6. Responsibilities of Customs Cargo Service provider. - (1) The Customs Cargo
Service provider shall

xx xx xx

(j) be liable to pay duty on goods pilfered after entry thereof in the customs area,

xx xx xx
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(1) subject to any other law for the time being in force, shall not charge any rent
or demurrage on the goods seized or detained or confiscated by the proper
officer;

7. Power to relax and regulate. - (1) if the Commissioner of Customs is satisfied
that in relation to the custody and handling of imported or export goods in a
customs area, the Customs Cargo Service provider, for reasons beyond his
control, is unable to comply with any of the conditions of regulation 5, he may
for reasons to be recorded in writing, exempt such Customs Cargo Service
provider from any of the conditions of regulation 5.

(2) The Commissioner of Customs may regulate the entry of goods in a customs
area for efficient handling of such goods.

xx xx xx

9. Application for approval of Customs Cargo Service provider. - (1) An
application to act as a Customs Cargo Service provider for custody of imported or
export goods and for handling of such goods in a customs area shall be made in
the form of a letter to the jurisdictional Commissioner of Customs containing
details as prescribed in ''Form A''.

(2) The Commissioner of Customs shall dispose of the application within forty
five days of the receipt of the application.

EXPLANATORY MEMORANDUM

Handling of Cargo in Customs Areas Regulations, 2009 provide for a
comprehensive mechanism for handling of goods in a customs area and set out
the terms and conditions for all facilities where customs cargo is handled. It also
provides for the conditions and responsibilities of the persons handling import or
export cargo in Inland Container Depot (CD) or Container Freight Station (CFS)
or seaport or airport or Land Customs Stations (LCS) and provide adequate
control over the cargo handling entities to ensure that the adequate
infrastructure is set up at such facilities for efficient handling of import or export
goods. This also fulfils the recommendation made by the Public Accounts
Committee (2005-06) for the Government to formulate appropriate provisions in
this regard.

[Notification No. 26/2009-Cus. (N.T.), dated 17-3-2009]

Circular dated 23-3-2009

M.F. (D.R.) Circular No. 13/2009-Cus., dated 23-3-2009

F. No. 450/55/2008-Cus. IV

Government of India

Ministry of Finance (Department of Revenue)
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Central Board of Excise & Customs, New Delhi

Subject : "Handling of Cargo in Customs Areas Regulations, 2009"-Regarding.

A reference is invited to Notification No. 26/2009-Customs (N.T.), dated
17-3-2009 bringing into effect the "Handling of Cargo in Customs Areas
Regulations, 2009" (referred in short as ''regulations''). The regulations provide
for the manner in which the imported goods/export goods shall be received,
stored, delivered or otherwise handled in a customs area. The regulations also
prescribe the responsibilities of persons engaged in the aforesaid activities. It
may be recalled that the Public Accounts Committee (2005-06) in its twenty-
seventh report had recommended for formulating appropriate legal provisions
and guidelines to control the activities of custodians. In pursuance of the
recommendations made by the Public Accounts Committee (PAC), the
Government had inserted a new sub-section (2) to section 141 of the Customs
Act, 1962. These Regulations have been framed by the Department in pursuance
of the recommendations of the PAC and consequent to the amendment of the
Customs Act, 1962 as aforesaid. The salient features of the regulations are
indicated in the following paragraphs.

2.1 The regulations shall be applicable to all ''Customs Cargo Service
Providers'' (CCSPs) that is to say all persons operating in a customs area and
engaged in the handling of import/export goods. These include the Custodians
holding custody of import/export goods and handling such goods and all persons
working on behalf of such custodians such as fork lift or material handling
equipment operators, etc. The regulations would also cover consolidators/break
bulk agents and other persons handling imported/export goods in any capacity in
a customs area. The regulations provide for various responsibilities and
conditions for different kinds of CCSPs. The conditions prescribed under
Regulation 5 would apply to the CCSPs who desire to be approved as custodians
of imported/export cargo and thus handle goods in customs areas. These
conditions shall not apply to those persons who only provide certain services on
their own or on behalf of the custodians referred above.

xx xx xx

3. As specified in Regulation 3, these regulations shall apply to handling of
imported goods and export goods in customs area specified under section 8 of
the Customs Act, 1962. This would cover all customs facilities such as ports,
airports, Inland Container Depots (ICDs), Container Freight Stations (CFSs) and
Land Customs Stations (LCSs). Imported goods would cover goods under
transshipment and all goods held under the custody of CCSP. However, these
regulations shall not apply to Customs bonded warehouse or to the warehoused
goods which are covered under Chapter IX of the Customs Act, 1962.

4.1 It may be noted that in view of the transitional provisions under Regulation
4, the existing appointments of custodians under section 45 of the Customs Act,
1962 shall continue and there would be no disruption in their operations.
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However, the existing custodians would be required to provide facilities and fulfil
the conditions mentioned in Regulation 5 and 6, as applicable, within the
specified time period. On fulfilment of the prescribed conditions, approval letters
shall be issued to the existing custodians approving the facility for a period of
five years and its renewal thereafter, as per Regulation 13.

4.2 Further, major ports notified under the Major Port Trusts Act, 1963 and
airports notified under the Airports Authority of India Act, 1994 will continue to
be authorised to function as custodians under their respective Acts and these
regulations shall not impact their approval as a custodian. In this regard, it may
be noted that section 45 of the Customs Act, 1962, which provides for approval
of custodians makes an exception to these custodians who are otherwise
approved under any law for the time being in force. Accordingly, the Port Trusts
of the notified major ports and the Airports Authority of India shall not be
required to make an application under Regulation 4 or 9 for approval or renewal
under these regulations. However, they would be required to discharge the
responsibilities cast upon them as specified in Regulation 6.

4.3 It is clarified that the normal time within which the existing custodians are
required to comply with the conditions of these regulations has been stipulated
as three months from the date of coming into force of these regulations.
However, this can be extended by the Jurisdictional Commissioner of Customs in
deserving cases for a further period not exceeding nine months. Thus, the total
period within which the custodians are required to comply with the requirements
of these regulations shall not exceed a total period of one year.

xx xx xx

12. Any difficulties in implementation of these Regulations may be brought to the
notice of the Board immediately.

Circular dated 29-12-2011

Circular No. 54/2011-Customs

F.No. 450/55/2008-Cus.IV (Pt. III)

Government of India

Ministry of Finance

Department of Revenue

Central Board of Excise and Customs

229-A, North Block,

New Delhi, dated 29th December, 2011

To

All Chief Commissioners of Customs/Customs (Prev.)
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All Chief Commissioners of Customs & Central Excise

All Commissioners of Customs/Customs (Prev).

All Commissioners of Customs & Central Excise

All Director General under CBEC.

Sub : Handling of Cargo in Customs Areas Regulations, 2009-Clarification-
regarding.

xx xx xx

5.1 The matter was examined in detail. At the time of introduction of the said
Regulations itself it was clarified vide Board''s circular No. 13/2009-Customs
dated 23-3-2009 that Port Trusts of the notified major ports shall not be required
to make an application for approval of renewal under these regulations, since
section 45 of the Customs Act, 1962, which provides for approval of custodians,
makes an exception to major ports. However, they are required to discharge the
responsibilities cast upon them as specified in Regulation 6 which include
obtaining written permission from the Commissioner of Customs prior to
outsourcing or leasing part of the premises within a customs area. This has been
provided in order to take into account the concerns of the revenue for
safeguarding the duty on imported goods.

xx xx xx

Earlier rounds of litigation

M/s. Shri Lakshmi Steels

53. CWP No. 572 of 2016 was filed on 5-1-2016 challenging the action of the
respondents of detaining the goods imported by the petitioner and further prayer
was for a direction to the respondents to waive of demurrage and detention
charges on the goods illegally detained. During the pendency of the above
petition, the petitioner filed CWP No. 4641 of 2016 on 9-3-2016 challenging the
seizure memo dated 23-2-2016 with a prayer for release of the goods. Challenge
was also made to communication dated 5-2-2016 rejecting the petitioner''s
request for waiver of demurrage and detention charges or for a direction to the
respondents to bear those charges, they being at fault. The writ petitions were
dismissed as withdrawn on 9-5-2016 with liberty to file a fresh one on the
statement made by learned counsel for the petitioner in the light of subsequent
events. As the Port Trust was taking action to auction the goods, learned counsel
appearing for the Port Trust fairly submitted that the goods shall not be put to
auction for one week.

M/s. Inder International

54. CWP No. 185 of 2016 was filed on 5-1-2016 challenging the action of the
respondents of detaining the goods imported by the petitioner and further prayer
was for a direction to the respondents to pay demurrage and detention charges
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on the goods illegally detained. During the pendency of the above petition, the
petitioner filed CWP No. 4648 of 2016 on 5-3-2016 challenging the seizure memo
dated 23-2-2016 with a prayer for release of the goods. Challenge was also
made to communication dated 5-2-2016 rejecting the petitioner''s request for
waiver of demurrage and detention charges or for a direction to the respondents
to bear those charges, they being at fault. The writ petitions were dismissed as
withdrawn on 9-5-2016 with liberty to file a fresh one on the statement made by
learned counsel for the petitioner in the light of subsequent events. As the Port
Trust was taking action to auction the goods, learned counsel appearing for the
Port Trust fairly submitted that the goods shall not be put to auction for one
week.

Facts

CWP No. 10021 of 2016

55. The petitioner vide invoice dated 27-10-2015 (p. 238) imported 48 packages
of defective/secondary cold rolled sheets. When the goods landed at the Port, bill
of entry was filed on 4-12-2015 (p. 235). Vide invoice dated 29-10-2015 (p.
243), the petitioner imported 586 defective/secondary cold rolled coils and when
the goods landed at the Port, bill of entry was filed on 11-12-2015 (p.241). Vide
invoice dated 24-11-2015 (p. 249), the petitioner imported 435 coils and when
the goods landed at the Port, bill of entry was filed on 29-12-2015 (p. 248). The
invoices were accompanied by pre-shipment inspection certificate, stating the
goods to be defective/secondary cold rolled sheets/rolls and the preferential
certificate of origin, which entitled the petitioner to import goods from Korea in
terms of Korea-India Comprehensive Partnership Agreement. Nothing from the
record was pointed out at the time of hearing as to what action was taken on the
bills of entry submitted by the petitioner on 4-12-2015 and 11-12-2015.

56. Vide letter dated 14-12-2015 (p. 62), DRI, Ludhiana directed the Port Trust
to put on hold the imported consignments by the parties, namely, M/s. Inder
International, Ludhiana; M/s. Shri Lakshmi Steels; Ms. Narayan Steels, Ludhiana;
M/s. Gurbachan Sales Corporation; M/s. Singal Overseas; M/s. Global Impex; M/
s. Signal Udhyog and M/s. Kapil Steel Industries. These were to be examined
100% by DRI/customs.

57. Vide letter dated 22-12-2015 (p. 77), the petitioner sent a reminder to DRI,
Ludhiana as well as customs requesting for provisional assessment of the
imported consignments and release of the goods within 48 hours, as the
consignments were incurring detention and demurrage charges.

58. Vide letter dated 28-12-2015, DRI, Ludhiana directed customs that it had put
on hold the imported consignments on a specific intelligence input that import
was being made to come out of the rigors of Notification No. 2/2015-Cus. (SG),
dated 14-9-2015. It was further directed that imported consignments be
examined 100% by customs officers with the assistance of local Chartered
Engineer and a detailed report be prepared and sent to DRI, Ludhiana. It should
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be regarding nature of the goods imported including its description, quality,
thickness and width. Photographs were also to be sent. It was further mentioned
in the aforesaid communication that in case the goods are found to be in
violation of notification dated 14-9-2015, the same may be dealt with under the
provisions of Section 110 of the 1962 Act. The samples be drawn and got tested
from an authorised Government laboratory under intimation to DRI, Ludhiana.
On 30-12-2015, the petitioner sent another reminder to DRI, Ludhiana as well as
customs informing that shipment has not been examined till date, as a result of
which the party is facing heavy detention charges of shipping line and demurrage
charges of the Port Trust. The petitioner is not liable to pay the same as the
goods have been detained by DRI, Ludhiana and customs. A request was made
for early examination of the material and release thereof within 48 hours.
Another reminder was sent by the petitioner to the same effect on 1-1-2016 (p.
81), but no action was taken by the department.

59. At this stage, the petitioner filed CWP No. 572 of 2016 with a prayer for
release of the goods, in which notice of motion was issued for 11-1-2016. During
the interregnum, customs got Positive Material Identification report of the
consignments (p. 139) from Paras, PMI Testing Service on 5-1-2016. It was
without notice to the petitioner.

60. Even though first bill of entry was filed by the petitioner on 4-12-2015 and
the second was filed on 11-12-2015 and the letter of DRI, Ludhiana to put on
hold the consignments for 100% examination was dated 14-12-2015, but no
action for release of goods was taken by customs till such time Rajendra S.
Tambi was appointed as a Chartered Engineer. Nothing from the record was
pointed out to show as to when he was engaged. The certificate dated 19-1-2016
(p. 143) submitted by Rajendra S. Tambi shows the date of inspection as
5-1-2016 regarding bill of entry No. 3480776, dated 4-12-2015. In his report, he
pointed out the background of difference between cold rolled and hot rolled steel.
His inspection findings, which contained number of bundles each container had,
weight, thickness, width and length. He further mentioned that the material was
examined 100% in the presence of customs officials under their guidance. The
thickness range was found to be from 0.532 mm to 2.80 mm. Around 10%
material was found to be having thickness above 1 mm. It was concluded that
the material was cold rolled defective steel. He also annexed photographs of the
material along with the report. A certificate from Perfect Laboratory Services,
which admittedly was a Government approved laboratory, was also attached
opining the consignments imported to be of cold rolled steel. It was the admitted
stand of counsel for the parties that sampling of the material was done between
5-1-2016 and 11-1-2016. Samples were sent to Perfect Laboratory Services on
13-1-2016. In the affidavit of Shailesh M. Gondhalekar filed in the earlier writ
petition filed by the petitioner, he retracted the statement taken from him by
DRI, Ludhiana at the Port Trust under pressure. He claimed that he was illegally
detained by the officers including Santokh Singh, Senior Intelligence Officer and
Roopesh Kumar, Intelligence Officer, DRI at Mumbai. He was forced to admit that
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samples were handed over to him outside the customs area. He was threatened
of his removal from the panel of Chartered Engineer. However, the counsel
appearing for him in court stated that he is still on the panel.

61. Similar process was followed in other two consignments.

62. The inspection report, as submitted by the Chartered Engineer clearly opined
that the goods imported by the petitioner were cold rolled sheets/coils, as
claimed by the petitioner in the bills of entry. There was some issue raised
regarding thickness of part of the consignments which, according to the
Chartered Engineer, was only to the extent of about 10%. As the requirement of
DRI, Ludhiana for 100% examination of the consignments before release had
been satisfied, the same should have been released. Minor variation of thickness
in about 10% of the consignments could be expected for the reason that the
material was defective/secondary cold rolled sheets/coils. It was defective and
there could be various reasons for that and one could be its varied thickness. In
any case, as claimed by counsel for the petitioner, the only difference, which
could possibly be made out of the thickness of part of the consignments being
above 1 mm, was levy of marginal duty of 0.63%, which was a few thousand
rupees, as was even finally levied. It was not a case where the goods were
prohibited, which could not be imported. In any case, release could be permitted
after provisional assessment to avoid demurrage and detention charges.

63. Nothing was pointed out from any paper on file or from the record produced
by the respondents in court as to what procedure was followed in the cases of
five other importers whose consignments were also put on hold by DRI,
Ludhiana. The stand taken by counsel for the petitioner was that after the
reports from the Chartered Engineer, they got the consignments released
accepting the reports of the Chartered Engineer. In their case, the only condition
put was regarding furnishing of PD bond. Bank guarantee was waived off. What
other proceedings were initiated against them was not known to the counsel.

64. In letter dated 19-1-2016 addressed by DRI, Ludhiana to customs giving
reference to its earlier letter, which did not include the letter dated 14-12-2015,
it was pointed out that vide letter dated 14-1-2016, customs had pointed out
that the Chartered Engineer had not submitted his report and that samples are
yet to be forwarded to the laboratory for testing. It was observed that customs
will take more time as final opinion can be formed only after receipt of the
laboratory test report as to whether the imported sheets/coils are cold rolled or
hot rolled. The letter also noticed that the petitioner had been making
representations regarding delay in examination of the imported consignments
with reference to detention/demurrage charges. It further directed that pending
live import consignments be released by resorting to provisional assessment
under Section 18 of the 1962 Act, if deemed fit, however, before release
representative samples be drawn, especially from the lots, which are suspected
to be hot rolled.
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65. Nothing from the record was pointed out to show that DRI, Ludhiana was
ever informed about the opinion expressed by the Chartered Engineer. Despite
clear direction issued by DRI, Ludhiana for release of goods after provisional
assessment and drawal of samples, no action was taken by customs. Without
there being any material pointed out on record as to why the report of the
Chartered Engineer was not considered, vide communication dated 15-1-2016
signed on 20-1-2016, the samples were sent for testing to TCR Engineering
Services Pvt. Ltd. stated to be a Government approved laboratory, to test and
certify the composition of the material and as to whether it is hot rolled or cold
rolled. The petitioner claimed that the samples, which were sent to TCR
Engineering Services Pvt. Ltd. were not drawn in his presence. The report dated
28-1-2016 (p. 197) was received from TCR Engineering Services Pvt. Ltd. The
samples were received by the laboratory on 22-1-2016. It mentioned CHA No.,
vide which the samples were sent for testing by customs to the laboratory. The
report also mentioned the test method applied and finally remarked that
structure appears to be of hot rolled condition. Though the test certificate could
very well be linked by customs with the samples sent for testing vide CHA No.
mentioned on the requisition letter dated 16-1-2016, but still request was made
to the laboratory by customs to send a revised report containing bill of entry
number. The revised report dated 17-2-2016 was received. For two bills of entry,
the report remarked that "structure appears to be hot rolled condition" and for
one bill of entry, it was mentioned that "structure appears to be cold rolled
condition". So much of time was taken despite the fact that customs office and
even the laboratory, both were located in Mumbai. As the remarks were made in
the report, even the laboratory was not sure about the material as the only
opinion expressed was that "structure appear to be hot/cold rolled condition". In
the written statement dated 11-2-2016 filed by customs in CWP No. 185 of 2016,
it was stated as under :

"7. The Test Reports were received by the Respondent on 28-1-2016. Copy of the
said test report is being annexed herewith as Annexure R-2/5. As per the Test
Report, it was evident that out of the total 10 samples sent for testing at least 8
have been found to be Hot Rolled condition. However it was informed by the
laboratory that testing facility for ascertaining HROP is not available with them..."

(Emphasis supplied)

66. The department needs to consider the accreditation granted to TCR
Engineering Services Pvt. Ltd. for giving a wrong report resulting in avoidable
litigation and creating problems for the importers, department and the shipping
line. If the laboratory did not have the facility for testing a sample as per the
requirement, it should have flatly refused and informed the department instead
of giving a wrong report. An approved Government laboratory does not mean
that any sample could be sent for testing there. The accreditation also means
and the department should have the data-base to find out what kind of samples
could be tested by the laboratory. The facilities available in any laboratory and
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the kind of infrastructure with reference to technical man-power has to be
reviewed periodically. It should not be that permission once granted is valid for
all times to come. It is also required to be reviewed that in how many cases, the
report given by a particular laboratory has been found to be incorrect/false with
or without notice. A lot depends on the opinion expressed by the laboratories.
They all have to be above-board and perfect in testing of the samples sent to
them.

67. Though on the one hand, the stand sought to be taken was that the report
received from TCR Engineering Services Pvt. Ltd. could not be acted upon for the
reason that it did not contain the bill of entry number and a request was made
for sending revised report, which admittedly was received after 17-2-2016, as it
is of that date, but still vide letter dated 28-1-2016, the petitioner was directed
to furnish PD bonds and bank guarantee for all three consignments. As claimed
by the petitioner, the aforesaid letter was not served upon him, rather, handed
over in court when the case was listed for hearing on 3-2-2016.

68. As harassment of the petitioner was not to end here, vide letter dated
4-2-2016 from Commissioner of Customs (Export-I), Mumbai to Deputy
Commissioner of Customs, Docks (Import), Mumbai giving reference to earlier
two letters dated 3-2-2016, it was informed that DRI, Ludhiana had instructed on
telephone to draw random samples of all the consignments and send the same
for testing as to whether the subjected material is hot rolled or cold rolled, which
should be done under the guidance of customs approved Chartered Engineer. The
approved laboratory for testing of samples was to be informed after consultation
with DRI, Ludhiana. The samples were to be kept in safe custody till further
direction. Meaning thereby, the communication regarding furnishing of PD bonds
and bank guarantee was merely an eye-wash as the samples were again to be
drawn. The contents of the aforesaid letter established one fact that neither the
report received from Perfect Laboratories Services nor from TCR Engineering
Services Pvt. Ltd. was informed to DRI, Ludhiana by customs.

69. Though on the one hand, the stand taken in the written statement filed
before this court was that TCR Engineering Services Pvt. Ltd. did not have
complete facility for testing of samples, but still relying upon the report thereof,
vide communication dated 23-2-2016 by DRI, Ludhiana, the goods pertaining to
two bills of entry Nos. 3552261, dated 11-12-2015 and 3749151, dated
29-12-2015 were seized on the allegation of mis-declaration of the consignments
being cold rolled steel, though it was opined by the laboratory to be hot rolled
steel.

70. Vide communication dated 7-3-2016, customs informed the petitioner that
on recommendations made by DRI, Ludhiana, the consignments are ordered to
be released provisionally on payment of full customs duty of Rs. 73,44,970/-,
preferential provisional safeguard duty of Rs. 45,75,661/- and on furnishing of
bonds as per list attached. The goods were to be released after measurement of
thickness by DRI office. The earlier communication dated 28-1-2016 requiring
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the petitioner to furnish PD bonds and bank guarantee was superseded. It was
claimed by the petitioner that there was no power of review or re-call with the
officers of the department, but still such an action was taken. The object was to
harass the petitioner.

71. Vide order dated 4-4-2016 passed in the earlier writ petition filed by the
petitioner, this court directed to de-stuff the disputed consignment as the
petitioner was incurring demurrage and detention charges. The stand of the
petitioner was that he was man-handled when went to customs office for de-
stuffing. The fact that atmosphere there was not cordial is not in dispute,
however, who was at fault cannot be made out. As the stand of the petitioner
from the very beginning was that the consignments contained cold rolled steel,
this court further directed for drawing fresh samples.

72. As lot of developments had taken place during the pendency of the earlier
writ petition, the petitioner sought permission to withdraw that petition with
liberty to file fresh one, which was granted vide order dated 9-5-2016.

73. In the present writ petition, after the service of the respondents was
complete and the dispute still was as to whether the imported consignments
were hot rolled or cold rolled steel sheets/coils, there being two contradictory
opinions available with the department, vide order dated 3-6-2016, this court
directed to send the samples freshly drawn to Bokaro Steel Plant, Jharkhand for
testing. When the case was listed for hearing on 8-7-2016, report from Bokaro
Steel Plant was received. Sealed envelope was opened in court. The report
opined that the material was cold rolled steel. The report was furnished to
counsel for the parties.

74. Vide order dated 12-7-2016, after hearing learned counsel for the parties,
taking into consideration the report received from Bokaro Steel Plant and the
only pending issue being the effect of thickness of the material imported, which
could entail levy of small amount of additional duty on part of the consignments
and further the claim of the Port Trust and the Shipping Line regarding detention
and demurrage charges, this court directed that the goods be released to the
petitioner on payment of duty after adjusting the duty already paid, as the
material was found to be cold rolled steel/sheets/coils. The issue regarding
detention and demurrage charges was to be considered later. For certain
disputed amount of duty and interest, the petitioner was directed to furnish bank
guarantee. The order was not immediately complied with. Certain avoidable
issues were raised by the department as they were caught on a wrong foot. The
stand of the petitioner was vindicated. Vide order dated 2-8-2016, this court
comprehensively recorded as to what all was to be done by each of the party
before release of the goods. The order was challenged by Port Trust before
Hon''ble the Supreme Court. The matter was remanded back vide order dated
15-9-2016 for the entire issue to be decided finally.

75. After passing of the order dated 2-8-2016 by this court, the imported
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consignments of the petitioner were finally assessed by customs vide order dated
8-8-2016. The petitioner paid the amount of duty assessed, but still the goods
were not released.

76. Though customs had finally assessed the duty payable by the petitioner on
the imported consignments, but still DRI, Ludhiana was not satisfied, as they are
apparently inimical to the petitioner. As a result of the assessment, additional
duty payable by the petitioner was found to be few thousand rupees in addition
to the amount assessable as per the declaration made by the petitioner. DRI,
Ludhiana directed customs to file appeal against the order of assessment before
release of goods. The appeal filed by customs is stated to be pending.

77. From the narration of facts, it is clear that stand of the DRI and customs had
never been that the goods being imported by the petitioner were prohibited
goods, which could not be imported. The only suspicion by DRI had that the
consignments contained material, which is hot rolled steel and further the issue
regarding thickness was also raised. For first consignment, bill of entry was
furnished by the petitioner on 4-12-2015. For second and third consignments,
bills of entry were furnished on 11-12-2015 and 29-12-2015, respectively. Such
an issue could be resolved without any delay. For that purpose, the goods were
not required to be detained for months together. It was not disputed that there
was no facility available in the Government laboratory for testing as to whether a
product is a hot rolled or cold rolled steel. The samples could very well be got
tested from a laboratory of repute having testing facility. The report received
from Rajendra S. Tambi, Chartered Engineer, along with test certificate from
Perfect Laboratories Services Ltd. was ignored altogether without assigning any
justifiable reason. TCR Engineering Services Pvt. Ltd., to which the samples were
sent for testing again, did not have the facility for testing as to whether the
goods were hot rolled or cold rolled steel. The authorities were expected to take
immediate effective steps for testing of samples and even during the pendency
thereof if the goods were not prohibited, order release thereof by provisional
assessment.

78. The net result of the action/in-action of the authorities is that parties have
been involved in avoidable litigation resulting in levy of detention and demurrage
charges, part of which may go to Shipping Line, which is a foreign company. The
action of the authorities had to be immediate taking into consideration that
undue delay does not result in harassment to any party. Even on the other side,
as is evident from various documents and communications produced on record,
the officers of the department had also been indulging in avoidable
correspondence resulting in delayed release of consignments. The time could
have been better utilised for other pressing needs.

Regarding de-stuffing of the goods

79. Section 49 of the 1962 Act provides that in case the officer concerned is
satisfied on the application of the importer that the goods cannot be cleared
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within a reasonable time, pending clearance the goods may be permitted to be
stored in a public/private warehouse. There is certain time allowed for clearance
of goods from port and for de-stuffing the container. Beyond that, detention and
demurrage charges are leviable.

80. To take care of such an eventuality, the Government and the Board had
issued instructions from time to time. Vide Circular No. 22/2004-Cus., dated
3-3-2004, Government of India, Ministry of Finance, while referring to the
representation made by the trade on the issue of delay in release of
consignments clarified that the items involved in classification disputes should
not be withheld but should be released on provisional assessment if the enquiries
are going to take time. It was further desired that disputed or offending
consignment should also not be held up unless its import/clearance is totally
prohibited or banned under any law for the time being in force or where the
prosecution is contemplated. At the most, samples should be drawn and the
consignment should be allowed to be cleared on provisional basis, as a matter of
right. This will prevent congestion at ports and warehouses. Adequate bank
guarantee/security should be taken to safeguard the revenue. In case, still it is
decided to detain the consignment, action should be taken to shift the same to a
customs warehouse under Section 49 of the 1962 Act. Relevant part thereof is
extracted below :

"I am directed to say that the trade has represented to the Board that the items
involved in classification disputes should not be withheld but should be released
by resorting to provisional assessment.

2. The matter has been examined by the Board. It may be mentioned that in
case of classification disputes, by and large, option is given for provisional
clearance/assessment, if the inquiries are going to take time. However, the Board
desires that a disputed or offending consignment should also not be held up
unless its import/clearance is totally prohibited or banned under any law for the
time being in force (E.g. PFA, CITES, Weight & Measures Act, etc.) or where
prosecution is contemplated. At most, samples should be drawn and
consignment should be allowed to be cleared on provisional basis as a matter of
right. This will prevent congestion at ports and warehouses. Adequate B.G./
security may be taken to safeguard revenue (including possible fine and
penalty). In case where it is decided to detain the consignment action should be
taken to shift the same to a Customs Warehouse under Section 49 of the
Customs Act, 1962 (Board''s Circular No. 84/95-Cus., dated 25-7-95 may be
referred to - 1995 (79) E.L.T. 12)."

(Emphasis supplied)

81. Similar instructions were issued vide Circular No. 1/2011-Cus., dated
4-1-2011 (p. 86) with regard to export consignments. Expeditious action was
suggested. As the issue cropped up time and again, some of the officers of the
department being insensitive, there had been instances where on account of
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unlawful detention of goods, which resulted into levy of heavy detention and
demurrage charges without any fault on the part of the importer, the department
was burdened to bear those charges. Taking note of the order passed by this
court in CWP No. 9882 of 2006 - M/s. Sai Sales Corporation v. Union of India and
Another, where undue delay in clearance of goods was noticed without any valid
justification and the instructions issued by the Board from time to time,
procedure was prescribed by the Chief Commissioner of Central Excise regarding
examination/assessment of imported goods for the purpose of speedy clearance.
Vide instructions dated 22-8-2006 (Annexure P-20), system of first and second
appraisal was devised. In the case of first appraisement, examination of goods
should take place within 48 hours and the assessment thereafter in 24 hours. In
the case of second appraisement, the assessment should be done within 24
hours of the filing of bill of entry and examination within next 48 hours. In case,
it becomes necessary to detain the goods, the importer must be intimated in
writing to shift the same to a bonded warehouse, making it clear that if the
facility is not availed of, liability of detention and demurrage charges shall be at
his cost. Any request for provisional assessment should be considered
immediately. Provisional assessment was not sought to be resorted to in case of
import of goods of prohibited nature; if the goods do not meet the prescribed
specification/conditions/requirements of various orders/Acts; release may
seriously jeopardise further investigation and when final assessment is to be
made within 3-4 days.

82. Government of India, Ministry of Finance issued instructions dated 13-2-2012
on the subject "Time bound Customs clearance". These instructions were issued
after taking note of directions by Hon''ble the Supreme Court. It was noticed
therein that despite earlier guidance, it came to the notice of the Board that the
same were not being followed by the field staff. The goods are being detained on
the grounds other than those mentioned in the instructions. These avoidable
detentions result into mounting detention and demurrage charges. In some
cases, the department was burdened to bear the same. The Board has taken
serious note of it. It desired that the field staff has to take action to avoid any
unwarranted delay, which can lead to levy of detention and demurrage charges.
In case, for some justifiable reasons in exceptional circumstances, release of
consignment is not considered advisable, even on provisional basis, option must
be given in writing to the importers/exports to keep the goods in warehouses. It
should be made clear that in case the facility is not availed of, any liability on
account of detention and demurrage charges shall be at their risk. Non-
compliance of the instructions was to be viewed seriously and accountability
fixed. Relevant part thereof is extracted below :

"Kind attention is invited to Board''s instructions issued from F. No. 450/82/95-
Cus.IV, dated 7th July, 1997, Member (Customs)''s D.O. Letter F. No. 450/82/99-
Cus.IV, dated 2nd June, 2001 and Circular No. 42/2001, dated 31st July, 2001
for the time bound Customs clearance and to avoid detention of Cargo from
Ports/Land Customs Stations/Air Cargo Complexes, CFSs/ ICDs. These
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instructions, inter alia, have laid emphasis on measures to avoid unnecessary
demurrage and difficulties to importers. These instructions have been issued
after taking due note of directions of Hon''ble Supreme Court.

2. Despite clear guidelines issued by the Board and reiterated from time to time,
it has come to notice of the Board that these guidelines are not being complied
with by the field formation. As a consequence of that goods are being detained
on grounds other than that are mentioned in these instructions. These avoidable
detention results into mounting demurrage in most of the cases. Recently in a
case, department has been asked to pay substantial demurrage charges
pursuant to Hon''ble High Court order, which is being contested.

3. Board has taken a serious note of it and desires that special care will have to
be taken by field formation to avoid any unwarranted delays which may lead to
possible demurrage liability on Customs field formation. It is reiterated that
where for justifiable reasons in certain types of exceptional situations, release of
consignments is not considered advisable even on provisional basis, options must
be given by sending intimation in writing to the importers/exporters or their
agents to keep the goods in ware houses in terms of Section 49 of the Customs
Act. It should be made clear that if the facility is not availed and the goods incur
any demurrage, the importers/exports will be wholly responsible for its payments.

4. Non-compliance of the Board''s instructions and in cases of consignments
being detained by Customs in routine disputes/cases without valid grounds
causing demurrages would be viewed seriously and accountability be fixed on
erring officer."

83. In the case in hand, after the goods landed at Port, the petitioner filed three
bills of entry on 4-12-2015, 11-12-2015 and 29-12-2015.

84. Nothing from the record was pointed out as to what action was taken on the
bill of entry submitted by the petitioner on 4-12-2015 and even on the bill of
entry dated 11-12-2015 till such time communication was received by customs
dated 14-12-2015 from DRI, Ludhiana. The consignments were directed to be
put on hold for 100% examination by DRI/customs. No one could have any
exception to the examination of the consignments as it is the lawful duty of the
importer to get the needful done and the right of the department under the 1962
Act. However, if the consignments were to be detained for a longer period,
opportunity should have been given to the petitioner immediately for de-stuffing.
Needful was not done despite request made by the petitioner vide letters dated
22-12-2015 and 28-12-2015. Thereafter, when third consignment was received,
the petitioner submitted bill of entry on 29-12-2015. The position remained the
same. When even subsequent letter dated 30-12-2015 by the petitioner to DRI,
Ludhiana and customs was not acted upon, the petitioner approached this court.
Even then no action was taken for de-stuffing. Though DRI directed that
consignments be put on hold for 100% examination and one month had passed
after first bill of entry was submitted on 4-12-2015, the sampling process started
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only on 5-1-2016, which was completed on 11-1-2016.

85. The petitioner cannot be said to be at fault for this delay. Thereafter,
Chartered Engineer was appointed as directed by DRI, Ludhiana, who submitted
his report dated 19-1-2016 along with the test report from a Government
approved laboratory, but the same was ignored. The report of the Chartered
Engineer clearly suggested that the goods imported were cold rolled sheets/coils
and not hot rolled, as was suspected. There was some difference in thickness in
10% of the consignment. The stand taken by the department was that testing of
samples got done by Rajendra S. Tambi, Chartered Engineer, was not authorised
by customs. Be that as it may, if the Chartered Engineer was not authorised to
get the samples tested from a laboratory, the fact remains that though the
samples were drawn from 5-1-2016 to 11-1-2016, these were sent for testing to
a laboratory, namely, TCR Engineering Services Pvt. Ltd. on 20-1-2016, which
was received by the laboratory on 22-1-2016. It has also come on record that
the laboratory did not have the facility for testing, as to whether the goods were
hot rolled or cold rolled steel. The only opinion given by it was that ''structure
appears to be hot rolled condition''. The report dated 28-1-2016 was received by
customs from TCR Engineering Services Pvt. Ltd., however, the matter was
referred back to the laboratory to clarify as the bill of entry number had not been
mentioned on the report. Revised report dated 17-2-2016 was received
mentioning the bill of entry, however, prior to that, the petitioner was asked to
furnish PD bonds and bank guarantee vide letter dated 28-1-2016. There are two
situations. Firstly, the boggy of bill of entry not mentioned in the report given by
TCR Engineering Services Pvt. Ltd. and seeking clarification, was merely to delay
the process as the report could otherwise be linked with reference number
mentioned thereon, by which the samples were dispatched. Secondly, if the
report was not to be awaited for seeking PD bonds and bank guarantee from the
petitioner, such an action should have been taken immediately when the bills of
entry were submitted by the petitioner.

86. Even thereafter, the goods were not released, though as is claimed by the
petitioner, the goods pertaining to other five parties, which were detained along
with the petitioner, were released without even obtaining bank guarantee. The
fact that the laboratory did not have the testing facility is evident from the fact
that prior to this, in the test report of Perfect Laboratories, the goods were found
to be cold rolled sheets/coils and subsequently when the samples were sent for
testing to Bokaro Steel Plant, same report was received. Customs thereafter
finally assessed the import while accepting the declaration made by the
petitioner, however, additional duty of a few thousand rupees was levied on
account of thickness of the part of the consignment being above 1 mm. There is
no justification available and could not possibly be as to why the officers of the
department sent the samples for testing to a laboratory, which did not have
requisite facility. The apparent object may be to harass in the garb of testing of
samples. Even thereafter, there had been lot of communications inter-se between
DRI and customs requiring testing/re-testing, checking thickness of the goods
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imported etc. and as a consequence, the goods were not released. DRI, Ludhiana
had been communicating with customs even on telephone. It is so noticed in
letter dated 4-2-2016 (p. 72). The instructions were to draw samples to find out
whether the goods imported were hot rolled or cold rolled. Apparently, the earlier
opinion from Rajendra S. Tambi, Chartered Engineer, was concealed from DRI by
customs. The offer of destuffing made to the petitioner at a later stage could not
materialise for the reason that the department failed to issue detention
certificate and in the absence thereof, the Port Trust and the Shipping Line were
requiring payment of detention and demurrage charges before release of goods.
The charges had accumulated to the tune of more than the value of the goods by
that time.

87. The action/in-action of the respondents has briefly been reiterated above. For
the period subsequent thereto, it has been noticed in the portion of the judgment
noticing the facts of the case in Paras No. 55 to 60. The star point to be
considered is that the goods were sought to be detained only to ascertain as to
whether the material imported was hot rolled or cold rolled steel. Second issue
sought to be raised subsequently was regarding thickness thereof. For the
purpose of testing of the material, sampling could be done immediately after the
bill of entry was furnished and the same should have been sent to the laboratory
having facility for such testing. As is evident from the two reports on record, the
testing took only 3 to 4 days. The thickness could also be tested simultaneously.
It is not the case of the department that the goods imported by the petitioner
were prohibited under any law. In case, there was some variation in thickness,
additional duty of .63% was leviable, as claimed by the petitioner. As per the
report of the Chartered Engineer, thickness of goods above 1 mm was only of
10% of the consignment. The goods imported were defective/secondary cold
rolled sheets. There could be some variation in thickness. The whole process of
testing and examination, which could be over within a week or 10 days of landing
of goods at the port, was not completed even in months together. The
correspondence between DRI, Ludhiana and customs went in circles. Even at the
time of arguments, blame was sought to be put on each other, but the fact of the
matter is that the petitioner cannot be said to be at fault for detention of goods.
For that, DRI, Ludhiana and customs are to be blamed. Though there was no
good reason for detention of goods for so long, if seen in the light of the
instructions issued by the department, but still if required, the petitioners should
have been given opportunity to get it de-stuffed immediately, which was not
given immediately.

Responsibility for detention and demurrage charges

88. As far as the goods are concerned, those have been finally assessed by
customs and detention certificate has also been issued. The amount of duty has
been paid by the petitioner, however, the same are yet to be actually released for
the reason that the issue regarding detention and demurrage charges demanded
by Port Trust and the Shipping Line is to be settled. There are two aspects as to
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who shall be responsible to pay those charges and the second issue connected
with this that arises for consideration is as to whether in terms of the 2009
Regulations, Port Trust charges can be waived off.

89. This court has already opined that for detention of goods, the petitioner was
not at fault. It was the illegal action of customs and DRI, Ludhiana on account of
which goods remained in their custody. De-stuffing was not offered and allowed
immediately, as a result of which detention and demurrage charges have
accumulated, which are much more than even the value of the goods.

90. The case in hand is not in isolation, where the conduct of the department in
delaying the process of release of goods despite the same being not prohibited
has been commented upon. The issue earlier came up for consideration before a
Division Bench of this Court in Om Udyog v. Union of India, 2010 (254) E.L.T.
547 (P&H), wherein it was observed that the goods should be cleared without
delay unless these are prohibited goods. Non-clearance of goods can be justified
for minimum period required for assessment. Delay of months together cannot
be justified, as non-clearance seriously affects rights of lawful importer and no
authority can be permitted to plead unlimited power for delaying clearance for its
own incompetence as a justification beyond reasonable period. Relevant paras
thereof are extracted below :

"10. We called upon learned counsel for the respondents to show the provision of
law under which the goods were detained. It is not the case of the respondents
in the reply or otherwise that power of seizure had been invoked as formation of
satisfaction under Section 110 of the Act, which is condition precedent for
exercise of such power, has not been shown. As held in Mapsa Tapes, exercise of
power of seizure requires recording of reasons before exercise of such power.
Only question is whether detention could be justified pending clearance under
Chapter VII of the Act. Section 47 of the Act, provides for clearance of goods on
payment of duty, unless goods are prohibited goods. It is not the case of the
respondents that goods are prohibited goods. It is also not their case that duty
assessed under Section 17 or 18 has not been paid. In such a situation, non
clearance of goods may be justified for minimum period required for assessment.
In no case, non-clearance of goods for months can be justified. Non-clearance
seriously affects rights of lawful importer and fair procedure being constitutional
mandate, no authority can plead unlimited power of non clearance for its own
incompetence as a justification beyond reasonable period. Learned counsel for
the respondents submitted that the petitioners could get the goods released on
furnishing requisite bond under Section 110A of the Act. This contention is
misconceived as Section 110A applies only when seizure is effected under
Section 110.

11. We are of the view that while officers of Custom Department may have
justification to verify whether goods were prohibited or were otherwise liable to
confiscation or to assess and recover duty, they are not immune from
accountability against abuse of power by detaining goods for indefinite period on
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the ground that they were in the process of checking the value or nature of
goods. They are under legal obligation to do so promptly and if by reason of their
incompetence they are unable to do so, detention of goods beyond reasonable
time cannot be allowed."

91. In Sujana Steels Ltd.''s case (supra), the issue regarding responsibility for
payment of demurrage was considered by a Division Bench of Andhra Pradesh
High Court. While finding that detention of goods by customs authorities was
illegal, the burden of payment of demurrage was shifted to customs authorities,
as the importer could not be absolved from payment of storage and demurrage
charges. The aforesaid order was passed before framing of the 2009 Regulations
while rejecting the stand taken by customs that they had power to direct Central
Warehousing Corporation not to collect the storage and demurrage charges on
the goods detained by customs.

92. In Austin Engineering Co. Ltd.''s case (supra), Madras High Court had the
same view and put the liability on customs for the period the goods were found
to be illegally detained. Customs Department was given liberty to apply to the
Port Trust for refund/waiver of the charges under Section 53 of the 1963 Act.
Import of the 2009 Regulations was not under consideration in the aforesaid case
as the period pertained was prior to that.

93. In R.K. Enterprises and Donald & Macarthy (P) Ltd.''s cases (supra), Madras
and Calcutta High Courts, finding that detention of goods was not on account of
any fault of the importer, customs department was held liable to bear the
demurrage charges.

94. In a recent judgment in Worldline Tradex Pvt. Ltd. v. Commissioner of
Customs (Import), 2016 (340) E.L.T. 174 (Del.), a Division Bench of Delhi High
Court finding that detention of goods was illegal, directed that the petitioner
therein cannot be saddled with warehouse charges. The responsibility was put on
DRI. For future, it was directed that DRI and customs should ensure that there is
no such indefinite detention of goods without any justification. The Board was
directed to issue instructions in this regard.

95. The issue under consideration before Hon''ble the Supreme Court in
Grandslam International and Others'' case (supra) was regarding release of
imported goods without payment of demurrage charges for the period for which
detention certificate had been issued by customs authorities. It was a case prior
to the issuance of the 2009 Regulations. At that stage, only a public notice had
been issued by customs authorities for waiver of demurrage charges. That was
held to be not binding on airport authority, as the authority which issued the
public notice was not held to be competent. In the dissenting view, one of the
Hon''ble judge, constituting the Bench, held the public notice to be reasonable
and practicable solution to the problem, where the goods are detained
unnecessarily.

96. The matter under consideration before Hon''ble the Supreme Court in R.C.
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Fabrics (P) Ltd. and Another''s case (supra) was also for the period prior to the
framing of the 2009 Regulations. Similar was the position in Om Shankar
Biyani''s case (supra).

97. In Continental Carbon India Ltd.''s case (supra), the issue under
consideration before a Division Bench of Allahabad High Court was regarding
demand of demurrage charges from the importer. In that case, the goods were
detained by customs for verification. The demand was raised by Customs Cargo
Service provider, who had been given licence under the 2009 Regulations. The
writ petition was filed seeking a direction to the official respondents to release
the goods without demand/payment of demurrage charges for the period the
goods were detained by customs. The Division Bench, while referring to a
judgment of Hon''ble the Supreme Court in Grandslam International and Others''
case (supra) with reference to Section 45 of the 1962 Act opined that custodian
has power to levy demurrage charges. As the custodian had been given approval
under the 2009 Regulations, it was held to be bound by Regulation 6 of the 2009
Regulations and the court held that service provider was not entitled to charge
demurrage charges. Paragraphs 21 to 24 thereof are extracted below :

"21. The aforesaid provision indicates that subject to any other law for the time
being in force, the Custom cargo service provider shall not charge any rent or
demurrage on the goods assessed or detained or confiscated by the Customs
department.

22. In the light of the aforesaid provisions, the contention of the learned counsel
for the petitioner that the Customs Act does not provide any provision to levy
any demurrage charges and, therefore, custodian, namely, Respondent No. 4 has
no authority of law to levy demurrage charges under Section 45(2) of the Act is
patently misconceived. We are of the opinion that in view of the provision of
Section 45 of the Act read with the Regulations 2(b), 5 and 6 of the Regulations
of 2009 the Customs cargo service provider is responsible for providing storage
facilities for the purpose of unloading imported goods and, consequently, is
entitled to charge demurrage charges.

23. However, we are of the opinion that the custodian, namely, the service
provider-respondent No. 4 is not entitled to charge demurrage charges where the
goods have been detained, seized or confiscated by the Customs department, in
view of the terms of condition of the appointment order of Respondent No. 4
read with Regulation 6(1) of the Regulations of 2009. Reliance by Respondent
No. 4 on the decision in the case of International Airports Authority of India
(supra), Shipping Corporation of India (supra), Trustees of Port of Madras (supra)
is misplaced, inasmuch as the said decisions are not applicable. At this stage, we
may state that the International Airport Authority of India and Trustees of Port of
Madras were charging demurrage charges on the basis of Rules and Regulations
framed under the Act by which they were being governed. The Supreme Court in
that scenario held that there was no embargo upon the custodian, namely
International Airport Authority and Trustees of Port of Madras to recover
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demurrage charges under Regulation 2(g) of the Regulations framed under the
Regulations of 1980 and the bye-laws framed under the Port Trust Act.

24. In the instant case, Respondent No. 4 has been appointed as the custodian
under Section 45 of the Act read with Regulations of 2009. Clause 6(1) of the
Regulations of 2009 prohibits the service provider, namely, Respondent No. 4 to
charge demurrage charges on the goods seized or detained or confiscated by the
Customs department. We are, therefore, of the opinion that Respondent No. 4
had no authority of law to charge demurrage charges on the goods seized or
detained or confiscated by the Customs department."

(Emphasis supplied)

98. As stated by learned counsel for the petitioner, Special Leave Petition filed
against the aforesaid judgment was dismissed as withdrawn leaving the question
of law open.

99. Similar view was expressed in Paswara Chemicals Ltd.''s case (supra) by
Allahabad High Court.

100. In Mumbai International Airport Pvt. Ltd.''s case (supra), a Division Bench
of Mumbai High Court upheld the vires of Regulation 5(2) of the 2009
Regulations. While referring to Section 141 of the 1962 Act, it was opined that
prior to the framing of the 2009 Regulations, sub-section (2) was added in
Section 141 w.e.f. 10-5-2008 providing that imported and export goods may be
received, stored, delivered, dispatched or otherwise handled in a customs area in
such manner, as may be prescribed, and the responsibilities of the person
engaged in the aforesaid activity shall be such, as may be prescribed. The
prescription was by way of framing the 2009 Regulations.

101. It was pointed out at the time of hearing that the 2009 Regulations were
placed before both the Houses of Parliament and there was no change proposed.

102. In Sanjeev Woollen Mills'' case (supra), Hon''ble the Supreme Court
dismissed an appeal filed by the department against the judgment of Delhi High
Court, opining the detention of goods to be unjustified, had directed that no
demurrage charges were payable by the importer. The liability was put on the
department.

103. In C.L. Jain Wollen Mills'' case (supra), Hon''ble the Supreme Court opined
that there is no inconsistency between the two earlier judgments of Hon''ble the
Supreme Court in Grandslam and Sanjeev Woollen Mills'' cases (supra), as the
facts in the case of Sanjeev Woollen Mills'' case were similar. In this case,
Hon''ble the Supreme Court gave liberty to the department to move application
to the Shipping Corporation and Container Corporation for waiver of the charges
as the liability put by the High Court was not challenged any further.

104. The prayer of the petitioner before Madras High Court in Express Clearing
Agency''s case (supra) was for release of goods without payment of demurrage
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charges. The goods were detained therein for verification and testing. Part of the
goods, which were detained by customs, were directed to be released without
insisting for payment of any demurrage charges. Refund of the demurrage
charges already paid was also directed.

105. In Champion Photostat Industrial Corporation''s case (supra), finding of the
act of the department for detention of goods to be illegal, the writ petition was
accepted by a Division Bench of this Court; the respondents therein were
directed to release the goods; demurrage charges were to be borne by the
department and even personal cost was also imposed on the officer. In appeal
before Hon''ble the Supreme Court in Union of India v. Champion Photostat
Indusl. Corp, 2012 (278) E.L.T. 29 (S.C.), the only grievance raised by Union of
India was regarding imposition of personal cost on the officer. The same was
accepted. Order on merits was not challenged.

106. In Ideal Sheet Metal Stampings & Pressings Pvt. Ltd.''s case (supra),
Gujarat High Court opined that where in a dispute between the department and
the importer, the stand of the department is justified, the burden of payment of
demurrage will necessarily fall on the importer. If it is otherwise, the department
must take the liability of demurrage charges of the approved custodian. To hold
otherwise would be unjust to the petitioners therein who have met with success
in such litigation with the department.

107. In view of the aforesaid enunciation of law by different High Courts
including this court, once it is found that detention of goods was not on account
of any fault of the petitioner, rather, found to be illegal action on the port of DRI
and customs, the petitioner cannot be burdened for detention and demurrage
charges and the liability has to be put on customs department, who shall be at
liberty to seek waiver thereof.

Regarding application of the 2009 Regulations

108. In the previous paras of the judgment, this Court has already been opined
that the inordinate delay in testing and release of goods was on account of
action/in-action on the part of the officers of customs and DRI, Ludhiana. They
have been held liable to bear detention and demurrage charges, the petitioner
being not at fault.

109. Another issue raised by learned counsel for the parties was regarding
applicability of the 2009 Regulations and the power of customs to waive off
demurrage charges demanded by Port Trust by issuing a detention certificate. At
the time of ordering release, customs had issued detention certificate to the
petitioner.

110. Section 2(11) of the 1962 Act defines ''customs area'', to mean an area of a
customs station and includes any area in which imported goods or export goods
are ordinarily kept before clearance by Customs Authorities. ''Customs port'' has
been defined in Section 2(12) of the 1962 Act, to mean any port appointed under
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clause (a) of Section 7 of the 1962 Act to be a ''customs port''. ''Customs
station'' has been defined in Section 2(13) of the 1962 Act, to mean any customs
port, customs airport or customs station. Section 7(a) of the 1962 Act gives
power to the Board to notify any port or airport to be customs port or airport for
unloading of imported goods and loading of export goods. Section 45 of the 1962
Act provides for certain restrictions on custody and removal of goods. All
imported goods are to remain in custody of such person, as may be approved by
Principal Commissioner of customs until cleared for home consumption. The
person, who has been given custody of the goods, is liable for any pilferage, etc.

111. Section 49 of the 1962 Act provides that where the goods cannot be cleared
within reasonable time, on an application filed by the importer, pending
clearance, these cannot be permitted to be stored in a public warehouse. The
object is to save detention and demurrage charges, as the charges payable in a
public warehouse are far less as compared thereto. The circular issued by the
Board authorising the authorities to issue notice in writing to the importer to get
the goods de-stuffed in case these cannot be cleared within reasonable time
have been referred to in Para No. 17 of the judgment. The circular clearly
mentions that in case on intimation the importer fails to avail of the facility, it
shall be at his own risk. The request made by the petitioner for early clearance of
goods to avoid levy of detention and demurrage charges have been referred to in
Para No. 40 of the judgment. His repeated requests were not acceded to.

112. Section 141 of the 1962 Act provides that for the purposes of enforcing the
provisions of the Act, all conveyances and goods in a customs area shall be
subject to control of officers of customs. It further prescribes that the imported
goods or export goods may be received, stored, delivered, despatched or
otherwise handled in a customs area in such manner, as may be prescribed and
the responsibility of the person engaged in the aforesaid activity shall be such, as
may be prescribed. Section 157 of the 1962 Act provides for power to make
Regulations, whereas Section 159 of the 1962 Act provides that every Rule or
Regulation framed under the 1962 Act is to be placed before each House of
Parliament.

113. Section 3(8) of the 1908 Act defines ''major port'', to mean any part, which
is notified by the Central Government in the official gazette to be a major port.

114. Section 2(d) of the 1963 Act gives ''Collector of Customs'' the same
meaning as is there in the 1962 Act. It provides for constitution of Board of
Trustees. Section 43 of the 1963 Act provides that the Board shall be responsible
for any loss, destruction and deterioration of goods, which are in its charge.
Section 47A of the 1963 Act provides for constitution of Tariff Authority for Major
Ports. The Authority is empowered to notify the scale of rates chargeable
including wharfage, storage or demurrage charges for goods. Section 53 thereof
provides that the Board has the power to exempt whole or in part any charges
payable under the Act for the reasons to be recorded in writing. Section 54 of the
1963 Act gives power to the Government to direct the authorities to cancel any

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/shri-laksmi-steels-appellant-hash-… Page 51 of 57



of the scales in force or modify the same. Section 58 of the 1963 Act provides
that the rates so fixed are to be paid immediately on landing thereof and the
Board has lien on the goods for the rates leviable under the Act in terms of
Section 59 of the Act. Section 111 of the 1963 Act gives power to the Central
Government to issue any instructions to the Board. Any decision of the Central
Government is final.

115. In exercise of powers conferred under Section 141(2) read with Section 157
of the 1962 Act, the Board framed the 2009 Regulations. Regulation 2(b) defines
''Customs Cargo Service provider'', to mean any person responsible for receipt,
storage, delivery, dispatch or otherwise handling of imported goods and export
goods and includes a custodian, as referred to in Section 45 of the 1962 Act and
the person as referred to in Section 141(2) of the 1962 Act. The 2009
Regulations are applicable for handling of imported and export goods in customs
area as specified in Section 8 of the 1962 Act. The 2009 Regulations have
retrospective application to the extent that any action taken or anything done in
respect of appointment of Customs Cargo Service providers prior to the coming
into force of the 2009 Regulations, shall be deemed to have been done under the
2009 Regulations, however, such service providers have to comply with the
conditions laid down in the 2009 Regulations within the period specified.
Regulation 5 provides for conditions to be fulfilled by an applicant for custody
and handling of imported or export goods in a customs area and the applicant is
required to execute a bond of the specified amount and also furnish bank
guarantee or cash deposit, however, the ports notified under the 1962 Act are
exempted from furnishing the bank guarantee or cash deposit. Meaning thereby
that they are also treated at par with other licensees.

116. Regulation 6 provides for various responsibilities of Customs Cargo Service
provider, which include maintenance of proper record, demarcation of specific
area for specific purpose, responsibility for safety and security of goods under its
custody. And one of the important responsibility, which is under consideration in
the present petition, is that it is not to charge any rent or demurrage on the
goods seized, detained or confiscated by the proper officer under the 1962 Act.
Regulation 9 of the 2009 Regulations provides for filing of application for
approval as Customs Cargo Service provider and the provisions thereafter
provide for approval of such application, suspension or revocation of approval.

117. The 2009 Regulations were framed in view of the recommendations made
by Public Accounts Committee (2004-06), as is mentioned in the explanatory
memorandum attached to the 2009 Regulations. It provides that the 2009
Regulations have been framed to provide adequate control over the cargo
handling entities. The fact that port trust is providing services in a customs area
and is custodian of the goods under Section 45 of the 1962 Act, could not be
disputed.

118. The 2009 Regulations were notified on 17-3-2009. On 23-3-2009,
clarification was issued by the Government of India, Ministry of Finance

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/shri-laksmi-steels-appellant-hash-… Page 52 of 57



(Department of Revenue) vide F. No. 450/2008-Cus.IV, indicating the salient
features of the newly framed Regulations. It specifically clarified that major ports
notified under the 1963 Act, airports notified under the Airports Authority of
India Act, 1994 will continue to be authorised to function as custodians under
their respective Acts and the 2009 Regulations shall not have any impact on their
approval as custodian, as even Section 45 of the 1962 Act provides for an
exception to the approval of such person. Accordingly, the Port Trusts of the
notified Major Ports and Airport Authority of India were not required to file
application for approval under the 2009 Regulations, however, they were
required to discharge the responsibilities cast upon them as specified in
Regulation 6 of the 2009 Regulations. The responsibilities, as prescribed in
Regulation 6, are in tune with what is provided in Section 45 of the 1962 Act.

119. The definite stand of customs and DRI before this court and Hon''ble the
Supreme Court was that Port Trust is a Customs Cargo Service provider, though
it has been exempted from obtaining any approval by filing application, being a
Government entity. Reference can be made to counter affidavit dated 26-8-2016
filed by DRI in SLP (C) Nos. 23479-480 of 2016 - Mumbai Port Trust v. M/s. Inder
International and others in Para 8T thereof, wherein it is stated that the "Board
vide Circular No. 13/2009-Cus., dated 23-3-2009 in Para 4.2 mentioned that the
Port Trust of the notified major ports and the Airports Authority of India shall not
be required to make an application under Regulation 4 or 9 for approval or
renewal under these Regulations. However, they would be required to discharge
the responsibilities cast upon them as specified in Regulation 6". To similar effect
is the stand taken by customs in the affidavit dated 29-8-2016 filed before
Hon''ble the Supreme Court.

120. The Port Trust has been constituted under the 1908 Act. Section 7 of the
1962 Act enables the Board to appoint any port or customs airport for unloading
of imported goods and loading of export goods by way of a notification. It is not
in dispute that Mumbai Port is a customs port, which is operating in the customs
area, as approved under Section 8 of the 1962 Act. It is a custodian in terms of
Section 45 of the 1962 Act. As per Section 141 of the 1962 Act, all conveyances
and goods in a customs area shall be subject to the control of the officer of
customs. Section 141 of the 1962 Act was amended w.e.f. 10-5-2008 with
addition of sub-section (2) providing that imported or export goods may be
received, stored, delivered, dispatched or otherwise handled in a customs area in
such manner, as may be prescribed and the responsibilities of the persons
engaged in the aforesaid activity shall be such, as may be prescribed.

121. Section 157 of the 1962 Act enables the Board to make Regulations for
carrying out the purposes of the Act. In exercise of powers conferred under the
aforesaid provision, the 2009 Regulations were framed by the Board. In fact,
these Regulations were required to be framed to streamline their working on
account of various disputes coming to the court where for detention of goods by
customs, demurrage was levied by the Port Trust, namely, Customs Cargo

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/shri-laksmi-steels-appellant-hash-… Page 53 of 57



Service provider and the liability thereof was put on customs department. The
2009 Regulations have been given retrospective application. All existing Customs
Cargo Service providers are deemed to have been appointed under the 2009
Regulations, however, they are required to comply with the conditions within
specified time. Certain duties have been assigned to the service providers. They
are also required to furnish bonds and bank guarantee. The ports notified under
the 1963 Act or the Central Government or the State Governments or their
undertakings have specifically been exempted from furnishing of bank
guarantees or cash deposit. Regulation 6(1) clearly provides that Customs Cargo
Service provider shall, subject to any other law for the time being in force, shall
not charge any rent or demurrage on the goods seized or detained or confiscated
by the proper officer. Section 111 of the 1963 Act gives power to the Central
Government to issue any direction on questions of policy, which is binding on the
Port Trust. No doubt, the 2009 Regulations have been framed by the Board,
however, vide circular dated 23-3-2009 issued by the Government of India,
Ministry of Finance (Department of Revenue), it is specifically provided that
major ports, as notified under the 1963 Act and the airports constituted under
the Airports Authority of India Act, 1994 will continue to be authorised as
custodian under their respective Acts and the 2009 Regulations shall not impact
their approval as a custodian. These authorities will be required to discharge
responsibilities cast upon them in terms of Regulation 6 of the 2009 Regulations.
Non-charging of rent or demurrage charges for the period the goods are detained
by customs officers is one of them. Answer to the issue raised by learned counsel
for Port Trust that the 2009 Regulations framed by the Board cannot be taken to
be a direction issued by the Government is taken care of by the circular dated
23-3-2009, which not only said about applicability of the 2009 Regulations but
also exempted it from filing application. Merely because before issuing the
instructions, hearing was not afforded to the Port Trust, as required under
Section 111 of the 1963 Act is concerned, for that Port Trust can raise the
grievance before the appropriate forum. The applicability thereof cannot be
disputed. Here Union of India and its undertakings are fighting against each other.

122. The Authority, as constituted under the 1963 Act, is only meant to fix the
rates to be charged by the port authorities. Under Section 53 of he 1963 Act, the
Board can deal with only such cases which seek waiver of charges. In the case in
hand, the direction of the Government is as a matter of policy, which is
applicable uniformly in all cases, where detention of goods is by customs and the
certificate is issued. It is not in dispute that in the case in hand, the certificate
has been issued, hence, in terms of Regulation 6(1) of the 2009 Regulations,
which are binding on the Port Trust, customs can waive off the demurrage
charges.

Regarding mala fide of respondent No. 7 - Santokh Singh Senior Intelligence
Officer and respondent No. 8 - Roopesh Kumar, Intelligence Officer, DRI

123. The allegations of personal malice have been raised by the petitioner
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against respondent Nos. 7 and 8 in Paragraph Nos. 14 to 17 and 29 of the writ
petition. It has been alleged that action of respondent Nos. 7 and 8 was mala
fide. They had visited TCR Engineering Services Pvt. Ltd. to get the report in
their favour. The sampling was directed time and again and so the testing. They
had been dictating customs. The petitioner was discriminated as the other
consignments containing similar material were released. The petitioner had even
made representation to the senior officers for transfer of investigation from
respondent Nos. 7 and 8 to some other officer. They had misused their power.
Learned counsel further referred to the fact that respondent Nos. 7 and 8 are
inimical to the petitioner, as this court had adversely observed against them
while calling them in person in court in the earlier litigation between the parties.
There also, the department was found to be at fault. As Hon''ble the Supreme
Court had desired for expeditious disposal of the petition vide order dated
15-9-2016, the case being in motion list, the hearing commenced on 4-11-2016.
Whatever time was available on day-to-day basis, was utilised.

124. Learned counsel submitted that specific allegations of mala fide having not
been denied by respondent Nos. 7 and 8 by filing affidavit, these are deemed to
be admitted, hence, the action being mala fide, the petitioner deserves to be
granted the relief prayed for. The common written statement dated 30-5-2016
was filed by respondent Nos. 1 to 3 and 5 to 8, which has been signed by
Varinder Kaur, Deputy Director, DRI, Ludhiana. He further submitted that along
with CM Nos. 14300 of 2016 and 14201 of 2016 filed by the counsel, written
statement of respondent Nos. 7 and 8, respectively, are sought to be filed. The
same were listed in court on 7-11-2016 after the petitioner had already
addressed arguments regarding mala fide of respondent Nos. 7 and 8. This fact
is even admitted in the application for placing on record the written statement.
He further submitted that the written statements so filed are otherwise nothing
more than a waste paper and are liable to be ignored. Though the applications
seeking to place on record the written statements are accompanied by affidavit
of the respondent concerned, however, the facts stated in the written statements
are not verified. The same have merely been signed by the respondents''
concerned. Meaning thereby, the allegations regarding mala fide alleged against
respondent Nos. 7 and 8 have not been denied by filing affidavit. This court is
not going into much detail on this aspect, but it can safely be opined that the
action was not bona fide, if not strictly mala fide. Things could have been taken
in right perspective with positive attitude ensuring that neither the revenue
suffers any loss nor the importer on account of merely delay of clearance of
goods. The instructions issued by the department, time and again, were blatantly
violated. The stand taken by the petitioner was vindicated when finally the goods
were found to be cold rolled steel. It was never the case of the department that
the goods imported were prohibited. The only issue raised about these being hot
rolled or cold rolled steel or its thickness could be taken care of without any delay.

Payment of detention charges of Shipping Line
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125. The issue regarding payment of detention charges of the Shipping Line is
also required to be considered. The stand taken by the petitioner was that since
detention of goods even by the department was also not justified, he is not liable
to pay any detention charges demanded by the Shipping Line. The stand taken
by the petitioner that the goods imported were cold rolled steel was found to be
correct finally. On the other hand, the stand taken by the Shipping Line was that
transportation of goods by the Shipping Line was in pursuance to a contract
entered into between the parties, this court does not have the jurisdiction to go
into the issues in writ jurisdiction. In fact, no relief has been claimed against the
Shipping Line in the writ petition. The grievance raised is only against DRI and
customs. The 2009 Regulations are not applicable on the Shipping Line, as it is
not a Customs Cargo Service provider. There is no allegation that there was any
connivance of the Shipping Line with the Government or any other agency. It has
first charge as lien on the goods transported for payment of freight and other
charges.

126. No doubt, the 2009 Regulations are not applicable on the Shipping Line,
however, once it is found that detention of goods for inordinate period was not on
account of any fault on the part of the petitioner, he is not liable to be burdened
with that cost. It is only the DRI and customs, who should bear the cost,
demanded by the Shipping Line. It was so opined in Sanjeev Woollen Mills'' case
(supra). The DRI or customs may get those charges waived off or reduced from
the Shipping Line, however, whatever is payable in addition to the freight agreed
between the importer and the Shipping Line shall be borne by DRI or customs.

127. It was pointed out at the time of hearing that detention charges demanded
by the Shipping Line has run into crores of rupees, which are even more than the
value of the goods imported and may be even more the value of the container
itself, which has been detained along with goods. The Department should
examine the issue whereby the containers of the Shipping Line can be made free
immediately by de-stuffing and the goods are shifted to other containers locally
available in cases where the goods cannot be de-stuffed in a warehouse in open
on account of fear of pilferage or damage, however, if not already dealt with, as
nothing was pointed out in this regard at the time of hearing.

128. For the reasons mentioned above, the writ petitions are allowed. The
amount of customs duty having already been paid by the petitioners, the
respondents are directed to release the goods. The Port Trust cannot charge any
demurrage in view of Regulation 6(1) of the 2009 Regulations, customs having
issued the detention certificate. The detention charges demanded by the
Shipping Line shall be borne by DRI and/or customs. However, they shall be
entitled to get the same waived off or reduce from the Shipping Line. The
petitioners shall be entitled to cost of Rs. 50,000/- each to be paid by the
department, however, with liberty to recover from the guilty officer/official(s).

129. Before parting with the judgment, we would like to observe that our country
imports goods worth about $ 33 billions annually and in large number of cases,
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the issue arises regarding alleged misdeclaration of the goods with reference to
the declaration made in the bills of entry, but as is seen, the infrastructure in the
form of laboratories or otherwise available with the department is lacking. That
needs to be upgraded immediately to avoid any delay in clearance of goods or
giving undue benefit to the unscrupulous importers on account of delay in the
process.
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