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Final Decision : Allowed

Judgement

S.S. Parkar, J.—Rule. By consent, rule is made returnable forthwith. By consent
of the parties, the petition is heard finally and is being finally disposed of by this
Judgment. Counsel for the respondents waive service.

2. By the present petition, the petitioner challenges the Order of the trial Court
dated 22.10,2001. disallowing the application bearing Civil Misc. Application No.
179/2000/A in Special Civil Suit No. 9/88/A made on behalf of the original
plaintiff. The said application was for amendment of the plaint to implead the
proposed defendants on the ground that during the pendency of the suit, the suit
land was transferred by defendant No. 3 in their favour.

3. The suit was filed for a declaration by the plaintiff that he has entered into
lease agreement with the owners of the land which is an agricultural land of
defendants No. 1 and 2 and by virtue of the clause in the said agreement he was
entitled to purchase the said land. Defendant No. 3 was joined as a person to
whom the land was sold by the owners i.e. defendants No. l and 2. After
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institution of the suit, the plaintiff learnt that defendant No. 3 had agreed to sell
the said property to the proposed defendants No. 8 to 12 and, therefore, he
wanted to implead them as the defendants in order to enable the Court to
effectually and completely adjudicate upon and settle all the questions involved
in the suit and to avoid multiplicity of proceedings.

4. This litigation has a chequered history which was pointed out across the Bar.
which is not necessary to state while disposing of the present petition. The suit
was filed on 19.4.1988. According to the plaintiff, defendant No. 3 agreed to sell
the property to the proposed defendants on 9.5.1988 and, therefore, the
application was made on 23.5.1988 which is exhibit-5. That application remained
pending in the trial Court because in the meantime, ex-parte injunction order
which was granted in favour of the plaintiff, was vacated and because of which
the plaintiff had to challenge the same in this Court, in appeal. Since that appeal
against vacation of the ex-parte injunction order was filed in this Court, record
and proceedings were, called for by this Court on 6.10.1988 and the said records
remained in this Court for a period of about one decade due to the pendency of
the said appeal, as a result of which, the application made in the trial Court as
early as 23.5.1988 remained pending in the trial Court. The said record was
remitted back to the trial Court after dismissal of the plaintiffs appeal on
3.7.1998 and thereafter, the application made on 23.5.1988 was taken up for
hearing in the trial Court. That application was dismissed by the trial Court by
passing the following order, on 19.9.2000:

"Dismissed as not pressed for last 12 years, with liberty to file fresh".

I see no wisdom in not pressing for the said application and thereafter obtaining
liberty to file a fresh application. In any way, the plaintiffs Advocate had chosen
to do so and the Court had passed such an order. Thereafter, the present
application was made again for amendment of the plaint under Order 6, Rule 17
of the C.P.C. to implead the proposed defendants No. 8 to 12 on the ground that
after institution of the suit, defendant No. 3 had illegally sold the suit property to
the proposed defendants. That application wag rejected on 22.10.2001, which is
impugned in this writ petition by the petitioner/plaintiff.

5. The reason given in paragraph 8 of the impugned order for rejecting the
application is that the plaintiff had failed to show as to how the proposed parties
were either necessary or proper parties in order to decide the present
controversy. It is also observed in paragraph 8 that admittedly the agreement of
sale did not create any right in the immovable property and therefore, the
interest of the plaintiff was well safeguarded by the provisions of Section 53(a) of
the Transfer of Property Act. In paragraph 9, reference is made to the rejection
of earlier amendment application by the trial Court, as the plaintiff had failed to
press the said application for many years. Then there is also reference to the
abatement of the suit on the ground that the defendants No. 1, 2 and 3 had died
and their heirs were not brought on record.
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6. In so far as last ground is concerned, it is not in dispute that heirs of
defendant No. 3 have been brought on record and in so far as defendants No. 1
and 2 are concerned, they appear to have died without leaving any heirs and
therefore, an application is made for holding an inquiry under Order 22, Rule 4-A
C.P.C. and the inquiry is pending in that behalf.

7. In so far as rejection of the earlier application for amendment is concerned,
the trial Court while dismissing the said application, had given liberty to the
plaintiff to file a fresh application and, therefore, the second application cannot
be dismissed on the ground of dismissal of the earlier application. I see no
reason why that application was dismissed as not pressed for, since for most of
the period, the record and proceedings in the said suit were before this Court
and therefore, the application could not have been taken up for hearing before
the trial Court. In any event, liberty to file fresh application was granted by the
trial court while dismissing the said application.

8. The rejection of the application on the ground that the proposed parties are
not necessary or proper parties in order to decide the controversy arising in the
suit cannot be upheld in view of the provisions of Order 1, Rule 10 of C.P.C.. The
trial Court ought to have allowed the application in order to enable the Court to
effectually and completely adjudicate upon and settle all the questions involved
in the suit and to avoid multiplicity of proceedings. In the reply to the said
application for amendment it was pointed out by defendant No. 4 that there was
not only agreement to sell, but the sale was effected in favour of the third parties
who were proposed to be imp leaded as party defendants. Relying on the reply
affidavit dated 3.2.2001 filed on behalf of the defendant No. 4, it was contended
by the counsel for the petitioner that though the application was made to
implead the proposed defendants on the ground that there was an agreement for
sale, but now it appears that in fact there is a sale and therefore, it is all the
more necessary to implead the proposed defendants. When the plaintiff made
the application he was knowing only about the agreement of sale and
accordingly, application was made. It was only in the reply affidavit that it was
pointed out that in fact sale was also effected subsequently. In my opinion, it
would not make any difference, except that while amending the plaint, the
plaintiff may have to make appropriate averments on the basis of the sale
effected in favour of the proposed defendants.

9. On behalf of the respondent, reliance is placed on the Judgment of the
Supreme Court in the case of Ramesh Hirachand Kundanmal Vs. Municipal
Corporation of Greater Bombay and Others, . That Judgment does not deal with
the provisions of Order 1, Rule 10 C.P.C. with which this petition is concerned.
What is laid down in paragraph 14 of the Judgment on which reliance is placed
by the Counsel for the respondents is that the person to be joined must be one
whose presence is necessary as a party. It is further observed that what makes a
person necessary party is not merely that he has relevant evidence to give on
some of the questions involved which would only make him a necessary witness
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nor merely because he has an interest in the correct solution of some question
involved and has thought of relevant arguments to advance. Undoubtedly, in this
case, the claim of the petitioner is that he is entitled to purchase the land, in
question, by virtue of the clause in the lease agreement and also by virtue of his
alleged agricultural tenancy. If the suit is decided in his favour, the same may
affect the rights of the plaintiff vis-a-vis the proposed defendants and vice versa
who may claim to have purchased the property from defendant No. 3. Unless
they are impleaded as defendants in the suit, there would be multiplicity of
proceedings which may have to be initiated either by the plaintiff, against the
proposed defendants if he succeeds in the suit, or by the proposed defendants.
The trial Court was, therefore, not right in disallowing the application for
impleading the proposed defendants in the suit. In my view, the proposed
defendants are necessary parties or in any case, proper parties for effectually
and completely adjudicating upon and settling all the questions involved in the
suit and to avoid multiplicity of proceedings

9. In the result, this petition is allowed and the Civil Misc. Application No.
179/2000 /A to implead the proposed defendants as defendants No. 8 to 12 is
allowed with costs of Rs. 3000/- , payable to respondent No. 3. The amendment
shall be carried out within a period of four weeks from today. Rule is made
absolute accordingly.
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