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Advocate : S. Sathiyanarayanan, R. Uma Shanka

Final Decision : Allowed

Judgement

1. This Is An Application Filed By The Applicant/Petitioner In The Main Company
Petition In Iba/1252/2019 Under Section 12(A) Of The Insolvency

& Bankruptcy Code, 2016 (In Short â??I&B Code, 2016â??) Seeking For
Withdrawal Of The Company Petition Which Was Admitted By This

Tribunal On 08.01.2020 And Initiating The Corporate Insolvency Resolution
Process (Cirp) Of The Corporate Debtor.

2. The Ld. Counsel For The Applicant Makes His Submissions That A Settlement
Was Arrived At Between The Financial Creditor And The

Corporate Debtor Even Prior To The Initiation Of The Cirp Of The Corporate
Debtor, However, The Same Was Failed To Be Intimated Before This

Tribunal By The Parties Which Has Resulted In Admitting The Petition And
Ordering The Cirp Of The Corporate Debtor.

3. It Is Further Stated In The Averments Made In The Petition That The Act Of
The Financial Creditor In Not Reporting To This Tribunal Earlier
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I.E., On 08.01.2020 When The Matter Was Disposed Of By This Tribunal Is
Neither Willful Nor Wanton And In View Of The Fact That The

Settlement Was Not Communicated To The Counsels To Withdraw The Matter On
The Date Of Hearing Of The Main Company Petition Resulted

In Its Admission. Taking Into Consideration The Above, It Is Represented By The
Ld. Counsel For The Applicant Represents That It Is A Fit Case

And That This Tribunal Has Inherent Powers As Contemplated Under Rule 11 Of
The Nclt Rules, 2016 Read With Section 12(A) Of The I&B Code,

2016.

4. Consequent To Moving The Application, This Tribunal Had Directed The Interim
Resolution Professional (Irp) As Appointed By This Tribunal

Vide Order Dated 20.01.2020 To File A Status Report As To The Action Taken By
The Irp Pursuant To His Appointment. In Compliance With The

Said Order Of This Tribunal, A Status Report Has Been Filed By The Irp On
21.01.2020 And The Same Is Available On Record.

5. A Perusal Of The Said Status Report Shows That The Irp Has Caused The
Paper Publication To Be Effected In The Newspapers Viz.,

â??Dinamaniâ?? (Tamil Edition) And â??Business Standardâ?? (English Edition)
Respectively On 13.01.2020 And That As On The Date Of

Filing The Status Report It Is Stated That No Claims Have Been Received From
Any Of The Creditors Of The Corporate Debtor.

6. From The Status Report It Is Also Evident That Despite Notices To The
Financial Creditors Of The Corporate Debtor Viz., Axis Bank Limited,

Puducherry And State Bank Of Hyderabad Where The Corporate Debtor Is
Maintaining Its Accounts Have Not Chosen To File Their Claims If Any

Due As Such. It Is Also Evident From The Status Report That The Corporate
Debtor Is Running A Unit Having On Its Roles The Employees. Upon

A Specific Query Posed By This Tribunal To The Irp To Confirm Whether Any Claim
Has Been Received As Of Today I.E., Date Of Hearing The

Answer Is In Negative.

7. It Is Represented By The Ld. Counsel For The Irp That No Claims Have Been
Received In Relation To The Corporate Debtor And In The

Circumstance As Such No Committee Of Creditors (Coc) Has Been Formed In
Relation To The Corporate Debtor. During The Course Of The

Submissions, The Ld. Counsel For The Applicant Also Relies On The Decision Of
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The Hon'ble Supreme Court Of India As Passed In Swiss Ribbons

Pvt. Ltd. V. Union Of India In Writ Petition (Civil) No. 99 Of 2018 Dated
25.01.2019 And Draws The Attention Of This Tribunal Particularly To

Para No. 52 Of The Said Judgement Which Reads As Follows:â?

â??52. It Is Clear That Once The Code Gets Triggered By Admission Of A
Creditors Petition Under Sections 7 To 9, The Proceeding That Is

Before The Adjudicating Authority, Being A Collective Proceeding, Is A Proceeding
In Rem. Being A Proceeding In Rem, It Is Necessary

That The Body Which Is To Oversee The Resolution Process Must Be Consulted
Before Any Individual Corporate Debtor Is Allowed To

Settle Its Claim. A Question Arises As To What Is To Happen Before A Committee
Of Creditors Is Constituted (As Per The Timelines That Are

Specified, A Committee Of Creditors Can Be Appointed At Any Time Within 30
Days From The Date Of Appointment Of The Interim

Resolution Professional). We Make It Clear That At Any Stage Where The
Committee Of Creditors Is Not Yet Constituted, A Party Can

Approach The Nclt Directly, Which Tribunal May, In Exercise Of Its Inherent
Powers Under Rule 11 Of The Nclt Rules, 2016, Allow Or

Disallow An Application For Withdrawal Or Settlement. This Will Be Decided After
Hearing All The Concerned PartiesA nd Considering All

Relevant Factors On The Facts Of Each Case.â??

8. It Is Further Submitted By The Ld. Counsel For The Applicant That In Exercise
Of The Inherent Powers And Also Taking Into Consideration The

Decision Of The Hon'ble Supreme Court Of India In The Case As Referred To
Above NamelyS, wiss Ribbons Pvt. Ltd. V. Union Of India In Writ

Petition (Civil) No. 99 Of 2018 Dated 25.01.2019 And As Well The Mumbai Bench
Of The Nclt In The Matter OAf ncon Steel

Industries V. Sanika Chemicals Pvt. Ltd. In C.P. (Ib)-791(Mb)/2019 Dated
25.11.2019 Which Has Allowed On The Very Same Set Of Facts As

Prevalent In The Instant Case Allowed The Applicant Thereunder To Withdraw
The Company Petition Who Had Sought Originally For Initiation Of

The Cirp Pursuant To Which The Cirp Was Also Initiated And Relying On The
Above Judgement Of The Hon'ble Supreme Court Of India As Well

As The Mumbai Bench Of The Nclt, The Ld. Counsel For The Applicant Exhorts
This Tribunal To Allow The Application As No Prejudice Will Be
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Caused To Any Persons In The Absence Of The Coc Being Constituted And On The
Other Hand The Corporate Debtor Will Be Greatly Prejudiced

As Even Prior To The Order Of Admission Dated 08.01.2020 Both The Parties
Have Come To A Settlement, However, Which Was Failed To Be

Reported Before This Tribunal As Averred In The Application.

9. We Have Carefully Considered The Pleas Of The Ld. Counsel For The Applicant
In Support Of The Application. From The Status Report Filed

By The Irp It Is Evident That As Such No Coc Has Been Constituted. It Is Also
Seen From The Said Status Report That Despite Approaches Made

To The Secured Financial Creditor Of The Corporate Debtor As Early As On
13.01.2020 And 14.01.2020 By The Irp, The Said Secured Financial

Creditors Have Failed To File Their Claim Before The Irp. The Hon'ble Supreme
Court Of India By Virtue Of The Above Judgement Cited

Namely, Swiss Ribbons' Case Under Such Circumstances Has Held That This
Tribunal Is Well Within Its Powers To Exercise The Powers Vested

Under Rule 11 Of The Nclt Rules, 2016 Viz., Inherent Powers With A View To Do
Justice To The Parties. Under Similar Circumstances, The

Hon'ble Nclat In The Matter OfS hivkumar Easwaran V. Ntc Logistics India Pvt.
Ltd .Arising Out Of The Order Passed By This Bench Of The

Tribunal In Company Appeal (At) (Insolvency) No. 1374 Of 2019 Had Chosen To
Exercise The Inherent Powers Vested In Rule 11 Of The Nclt

Rules, 2016 Following Swiss Ribbons' Case (Cited Supra) Had Allowed The
Settlement Between The Parties Therein And TherebyS etting

Aside The Order Of This Tribunal.

10. Taking Into Consideration Of The Above Aspects, This Application StandsA
llowed. Consequently The Cirp Initiated Vide Order Dated

08.01.2020 Stands Withdrawn And The Irp Shall Cease To Act As Such In
Relation To The Corporate Debtor. The Powers Of The Board Of The

Corporate Debtor Also Stand Restored. However, The Financial Creditor Shall
Defray The Cost And Expenses Incurred By The Irp And His Fees If

Any Payable, Upon The Production Of Invoices And Proofs Of Expenditure Within
A Period Of Ten Days From Today. With The Above Directions,

This Application Stands Disposed Of.
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