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Judgement

N. Kumar, J.—This appeal is preferred against the order of the learned single
Judge, who has declined to entertain the writ petition on the ground of delay as
well as on the ground of disputed question of land being involved. It is not in
dispute that the petitioner was the owner of the land in question. According to
the petitioner, it was an agricultural land. The provisions of Urban Land (Ceiling
and Regulation) Act, 1976 (for short, 1976 Act) was not attracted. But still, by
way of abundant caution, petitioner filed an application under the 1976 Act
claiming exemption from the provisions of the Act. After enquiry, the Authorities
held, the petitioners are in possession of 1.249.34 sq.mtrs of excess land. The
request to exempt the said land was also rejected. The petitioner has been
making representations to the Authorities to retain the said land. In the
meanwhile, the Act was repealed with effect from 27.06.1999. It is made clear, if
possession of the land has not been taken on the date of repeal, all proceedings
under the Act would lapse and the person in possession, have been in excess of
the ceiling limit is entitled to retain possession. Therefore, the petitioner
preferred a writ petition, firstly, challenging the very initiation of the proceedings
on the ground that the land in question is an agricultural land. Secondly, on the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/smt-kokila-and-another-appellant-... Page 1 of 2



ground that they have not parted with the possession on the date of the repeal.
Therefore, they are entitled to retain the land.

2. The learned single Judge held, as the order passed u/s 10(3) was not
challenged immediately after the passing of the order, there is inordinate delay in
preferring the writ petition. The challenge to the said finding cannot be
entertained. In so far as the second contention that, they are in possession of
the land and therefore, they can continue to retain their land as the Act was
repealed in the year 1999, is concerned, he held that the disputed fact regarding
possession has to be decided before competent Civil Court after recording of
evidence, which cannot be done in writ proceedings. Therefore, reserving liberty
to the petitioners to work out their rights and remedies, he dismissed the writ
petition. It is against the said order, the present appeal is filed.

3. Learned Counsel for the appellant has reiterated the very same grounds,
which he has urged before the learned single Judge. The order u/s 10(3) of the
Act was passed in the year 1987. Therefore, even if representations are made
under the Act and they were kept pending by the Authorities, that would not
extend the period of limitation or would be a sufficient cause for entertaining the
writ petition or appeal merely after five years. Therefore, we do not see any
justification to interfere with the said finding recorded by the learned single
Judge. So far as possession is concerned, the appellant contends that possession
is not taken in accordance with law. The respondents contend that possession is
taken and Notification is issued and the petitioners themselves made it clear that
the Authorities can take possession of the excess lands. Whether the possession
is taken or not in accordance with law under the Act, is a disputed question of
fact, when it is disputed by the respondents, as rightly pointed out by the
learned single Judge, it is a question to be gone into by the Civil Court in a
appropriate proceeding. On that count also, the order of the learned single Judge
cannot be found fault with. In those circumstances, the appeal is rejected,
reserving liberty to the petitioner to work out his remedy as directed by the
learned single Judge.
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