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Judgement

Navin Sinha, J.—In this batch of writ applications, common issues are involved
and, therefore, they have been heard together and are being disposed off by this
common order except to the extent that any distinction has been made
hereinafter.

A counter affidavit has been filed in CWJC No. 16677 of 2004 on behalf of the
State. It has already been noticed above that the issues are common in all the
writ applications. The issues arising herein have already been considered by a
Bench of this Court in CWJC No. 10568 of 2007 and analogous cases disposed on
20.5.2008. Though learned Counsel for the State in some of the cases has made
a prayer for adjournment to file what is euphemistically termed as "composite"
counter affidavit, this Court is not persuaded to adjourn the matter for the
purpose. As noticed above, a counter affidavit has already been filed in CWJC No.
16677 of 2004. Additionally in CWJC No. 10568 of 2007 and analogous cases the
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contention of the State have been heard and considered at length. Quite
obviously the State has had adequate opportunity to defend itself and surely the
State cannot take different stand in different writ petitions arising out of common
issues. The Court, therefore, declined the prayer for adjournment.

2. The facts of the case, have been noted in detail in the order dated 20.5.2008
in CWJC No. 10568 of 2007 and, therefore, the Court does not consider it
necessary to reproduce the same all over again. To buttress the reasoning taken
by the Bench in CWJC No. 10568 of 2007, this Court only adds that the order of
the Supreme Court did not interfere with the termination orders of the
petitioners upheld by the Division Bench. Even while declining interference the
Supreme Court ordered that the petitioners be put back in service obviously as a
temporary measure, till such time that fresh selections were not made. That the
petitioners could also apply in response to any fresh procedure of selection, when
obviously there eligibility would be appropriately considered. The only benefit
given to them was an observation for taking into account the past experience
and relaxation of age. This order was passed on 30.9.1986. This order of the
Supreme Court came to be clarified on 9.1.1989 in C.M.P. No. 91 of 1989 when it
was emphasized that persons concerned would be put back with effect from
30.9.1986, shall have the benefit of continuity of employment with consequential
benefits when it was again reiterated that all these were subject to the fresh
process of selection.

3. From the order in CWJC No. 10568 of 2007 and the counter affidavit filed
presently in CWJC No. 16677 of 2004 it is apparent that the State has taken no
steps since 30.9.1986 to commence the process of selection afresh. In fact, the
State can clearly be said to have abetted the continuance of the petitioners by
not complying the order of the Supreme Court for fresh selection. Needless to
add that when such process of fresh selection would have been initiated by the
State all issues of eligibility of the petitioners including the genuineness of their
certificates, qualification of training etc. would have been appropriately
considered to decide whether to select them or not.

4. The counter affidavit in CWJC No. 16677 of 2004 states that the issue before
the Supreme Court was different and the issue for termination presently was
different and, therefore, the petitioners were trying to mislead and confuse the
issue by referring to the Supreme Court orders.

5. This Court in the facts and circumstances of the case is satisfied that it is the
Respondents who are trying to circumvent the order of the Supreme Court by
attempting to create a cloud of confusion. The Supreme Court has clearly
directed their continuance till fresh selections are made. The Respondents cannot
be permitted to ignore the former part of the Supreme Court order directing
them to initiate the process of selection afresh even while permitting them to
examine the eligibility of the petitioners on any ground which should have
appropriately been the subject matter of consideration at the time of such fresh
selection.
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6. This Court, therefore, finds no reason to arrive at a conclusion different from
that in CWJC No. 10568 of 2007, for the additional reasons recorded presently.

The impugned orders of termination are, therefore, quashed. The petitioners
shall be deemed to continue in service in terms of the order of the Supreme
Court dated 30.9.1986 and 9.1.1989 till such time that the Respondent-State
completes the process of selection afresh.

7. Before parting with these cases, this Court considers it proper to make a
clarification in the order. There may be persons, who approached the High Court
against their initial termination in 1985 and pursued the matter before the Apex
Court. There shall be no difficulty with regard to the benefit of the present order
to them. There may be others, who assailed their order of termination before this
Court but did not to the Supreme Court. Others on their writ petitions may have
been granted relief in terms of the order of the Supreme Court. Such persons
shall also be entitled to the benefit of the present order. Yet there may be cases
where persons may have not assailed their termination order before this Court
much less before the Supreme Court but the State itself may have decided that
their cases were similarly covered and extended the same benefit to them. They
shall also be covered by the present order. Lastly there may be cases where
persons may not have assailed their order of termination in 1985 either before
this Court or before the Apex Court and who may not have been reinstated by
the State. They shall not be entitled to the benefit of the present order. Liberty is
given to the State to examine the cases of the persons in the last category.

8. The writ applications stand allowed to the extent indicated but with
clarifications in regard to those qualified hereinabove.
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