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Judgement

Hon''ble Rajesh Tandon, J.—By the present writ petition the Petitioners have
challenged the order dated 11.7.2003 passed by the Lower Appellate Court and
the order dated 30.3.2001 passed by the Prescribed Authority, in proceedings u/s
5 of U.P. Public Premises (Eviction of Unauthorised Occupants) Act, (hereinafter
called the "Act").

2. Heard the Learned Counsel for the parties. Both the parties are agreed that
the matter may be disposed of finally as only a short question is involved in the
case regarding the legality of the proceedings of eviction of the Petitioners from
the land in question.

3. Brief facts giving rise to this writ petition are that Patwari, Laxmanjhula
submitted a challani report before the Prescribed Authority Respondent No. 1
alleging that the Petitioners have encroached upon 7 x 3 Meters land situated in
Khasara No. 958 belonging to State Government. The Petitioners'' father
submitted a written statement and denied the fact of unauthorised occupation
over the Government land. He also challenged service of notice upon him. The
Petitioners have stated that their grandfather namely Sri Sukhi was granted 2
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Nali nazool land on Patta on 13.8.1953 by the Deputy Commissioner, Pauri
Garhwal. The Petitioners are in possession over the land granted to them on
patta and have not encroached upon any land belonging to the State
Government.

4. On behalf of the State P.W. 1 Ram Charan, Patwari was examined before the
Prescribed Authority and filed paper No. A3/8. On behalf of the Petitioners a
witness namely Ram Gopal was examined D.W. 1 and also filed documentary
evidence. The learned Prescribed Authority passed the order of eviction against
the Petitioner on 30.3.2003 in respect of 7 x 3 Sq. meter land. The Petitioners
preferred an appeal against the same which was dismissed by the Appellate
Court vide order dated 11.7.2003.

5. The short submission of the Petitioner''s Counsel is that there is no dispute
with regard to plot Nos. 905 and 906 which were allotted to the Petitioners and
no part of the construction is situated on plot No. 958. It was also alleged that
compliance of Section 4 (1) of the Act has not been made. The statement of Ram
Gopal, father of the Petitioners was also recorded. He stated that no
constructions were made over plot No. 958 and he made his entire construction
over the land allotted to the grandfather of the Petitioners.

6. On behalf of the State Sri Rarh Charan, Patwari P.W. 1 has stated in his
statement as follows:

7. In the same statement it has been stated by this witness that he has not
mentioned plot numbers and boundary of the land in dispute in his challani
report. Relevant part of his statement is as under:

8. It has been admitted on behalf of the State that plot No. 905 and 906 belong
to the Petitioners and there is no dispute between the parties regarding
possession over these plots. The dispute is with regard to plot No. 958 regarding
which it has been alleged that the Petitioners have made their latrine over 7 x 3
meters portion of this plot while the Petitioners have denied this allegation and
stated that they have not encroached upon any portion of plot No. 958.

9. The Learned Counsel for the Petitioners have contended that no notice u/s 4
(1) of the Act has been served upon the predecessor of the Petitioners and thus
the entire proceedings are liable to be vitiated and the prescribed authority has
committed an error apparent on the face of the record in directing the eviction of
the Petitioners. He has placed reliance on the case Kamlesh Kumar Gupta v. 1st
Addl. District and Sessions Judge, Saharanpur and Ors. 1981 All. L.J. 255: 1981
ARC 349. The observations are quoted below:

The prescribed mode for the notice u/s 4 has been provided in Form ''A'' and the
notice for the proceedings u/s 7 has been provided in Form ''G''. It is now not
more in dispute that the notice, as required u/s 4, was not issued. The argument
even before the appellate authority, was that the summons, which was issued to
the Petitioner, would serve the purpose of the notice u/s 4.
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10. Similar view has been taken by the Division Bench of Allahabad High Court in
Bikarama v. Nth Addl. District Judge, Varanasi and Ors. 1984 (2) ARC 241 where
notice u/s 4 has been held to be mandatory. The observations are quoted below:

11. In our opinion the provisions of Section 4 are mandatory and a valid notice
specifying the grounds on which the order of eviction is proposed to be made to
sine qua non for an order of eviction. We do not agree with the learned Standing
Counsel that the notice if read as a whole can be considered to be a valid notice
u/s 4 of the Act. It does not disclose the grounds on which eviction is sought. It
is not in the prescribed form either. The defects invalidate the notice ab initio.

12. The view taken in the case Bikarama v. Addl. District Judge (supra) has been
followed by single Judge in the case Kripal Singh v. D.J. Nainital, 1988 R.D. 188.
The observations are quoted as under:

As regards the first point, it must be stated at the outset that the notice which
was served upon the Petitioner was indeed too cursory. Section 4, however,
provides that the prescribed Authority shall issue a notice in writing which shall
specify the grounds in writing on which the order of eviction is proposed to be
made and fix a date by which the affected person is to show cause. The section
further makes provision as to how the notice will be served upon persons who
may be affected by the proceedings. It is thus apparent that the legislature had
intended that unless the party sought to be affected is made fully aware of the
grounds at the very outset the proceedings shall not begin at all. The only
ground in the instant notice, translated into English, reads as under:

Unauthorised occupation of the public premises described in the Schedule below:

(details of the two plot numbers given)

To say the least, the notice is wholly vague and does not comply with the
requirements of law. The Learned Counsel for the State, however, said that since
the Petitioner participated in the proceedings and came to the Court with his
defence, as such there was no prejudice caused to him. It was further therefore,
argued that it is not open to the Petitioner to challenge the invalidity of notice
now that the judgement on merits has gone against him. Such an argument
must be rejected at once. At the stage when proceedings begin one does not
know whether the information conveyed to the prescribed authority is truthful or
not. If the issuing of notice was a mere formality and could be by passed, the
language of Section 4 would not have been the same as we find. Question of
prejudice, therefore, does not arise where the notice is not incompliance with
law. To hold otherwise will negate the very purpose of issuing notice, and citizens
may be put to unnecessary harassment by vexatious proceedings under the Act.
I, therefore, have no hesitation in holding that the instant notice is bad in the
eyes of law and the entire proceedings emanating there from have to be quashed.

13. Thus it is evident from the aforesaid judgments that notice u/s 4 (1) of the
Act has to be issued showing the grounds for eviction before proceeding in the
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case u/s 5 of the Act. In the present case since Section 4 (1) of the Act having
not been complied in the form stated aforesaid, therefore, proceeding initiated
against the Petitioners was not in accordance with the provisions of Section 4 (1)
of the Act.

14. In order to resolve the controversy as to whether the constructions in dispute
are situated on plot Nos. 905 and 906 or on plot No. 958, it was necessary for
the prescribed authority to have got conducted a proper survey regarding
constructions on plot No. 958. It will be proper for the Prescribed Authority to
have a fresh survey of the land in dispute. If he has reason to believe that the
constructions have been made over plot No. 958, after issuing proper notice,
proceedings u/s 5 of the Act can be initiated.

15. Order XXVI, Rule 9 CPC provides as under:

9. Commissions to make local investigations -In any suit in which the court
deems a local investigation to be requisite or proper for the purpose of
elucidating any matter in dispute, or of ascertaining the market value of any
property, or the amount of any mesne profits or damages or annual net profits,
the Court may issue a commission to such person as it thinks fit directing him to
make such investigation and to report thereon to the Court:

Provided that, where the State Government has made rules as to the persons to
whom such commission shall be issued, the Court shall be bound by such rules.

16. As will appear from Rule 9 that purpose of Rule 9 is not only to ascertain the
possession but also to ascertain the market value of the property, mesne profits,
damages or annual net profit and for elucidating any matter in dispute. The
Court may issue a commission directing him to make such investigation and to
report thereon to the Court. Order XXVI, Rule 10 provides procedure of
Commissioner. In Chintapatla Arvind Babu and another Vs. Smt. K.
Balakristamma alias Bhargavi and another, it has been observed that the
expression ''local investigation'' used in Order XXVI, Rule 9 CPC is wide enough
to include ''localisation with reference to the documents of title''.

17. It has been held in the case Ram Chandra and another Vs. District Judge,
Gorakhpur and others, that evidentiary value of Commissioner''s report is to be
decided at the time of hearing of the suit. The relevant observations are as under:

In the present case, the Commissioner was appointed, who has inspected the
spot in presence of both the parties who had signed on the field book. He had
submitted his report. Acceptance of the report is only an acceptance of the report
on the record. Evaluation of the report for the purpose of evidence is to be
ascertained at the time of hearing on the basis of the material that might come
before the Court. The evaluation of the report is to be made on the basis of
examination of the commissioner and all these points which are now being taken
can very well be put forth while the commissioner is examined. The acceptance
of the report does not ipso facto make the report admissible into evidence. It
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does not determine the evidentiary value of the report.

18. The writ petition, therefore, is allowed. The order passed by the prescribed
authority and the Lower Appellate Court are set aside. However, the Respondents
are at liberty to initiate fresh proceedings against the Petitioners after getting a
survey of the land in dispute and after serving notice u/s 4 (1) of the Act on the
Petitioners. No order as to the costs.

Petition allowed.
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