» Company : CourtKutchehry
Cou *jmkut(:hehry Website : www.courtkutchehry.com
corm Printed For :
Date : 01/09/2026

(1925) 11 PAT CK 0017
In the Patna High Court

Sri Sri Baidyanath Jiu APPELLANT
Vs
Har Dutt Dwari and Others RESPONDENT

Date of Decision : 06-11-1925

Acts Referred:
Limitation Act, 1963 — Article 102, 120, 10

Citation : AIR 1926 Patna 205
Hon'ble Judges : Dawson Miller, C.J;Foster, ]

Bench : Full Bench

Judgement

Dawson Miller, C.J.—The plaintiffs who are respondents in this case are three
dwaris of the celebrated temple of Baidyanath at Deoghar. They have instituted
this suit to recover certain dues which they claim to be payable to them as
remuneration in respect of their services in connexion with the temple. The
remuneration consists of payments, for the greater part in kind which are said to
be due for special services in connexion with the performance of the home puja
and to a small extent in cash in respect of other services. The suit was instituted
originally against Sadhupadhya Umesha Nand Jha who was the high priest in
charge of the temple of Sri Sri Baidyanath; but pending the suit, some time in
1920, the high priest died and as there was a dispute about the succession a
Receiver was appointed to take charge of the properties of the temple, and he
(the Receiver, Babu Suresh Chandra Chaudhury) has been substituted in place of
the original defendant.

2. Amongst other defences to the suit it was contended on behalf of the
defendant that the claim which covers a period of 13 years before the institution
of the suit was barred or partly barred by limitation. On the other hand, the
plaintiffs contended that Section 10, Lim. Act, applied to a suit of this nature and
consequently that no period of limitation applied in the case. This view was
accepted by, the learned District Judge whose judgment is the subject of this
appeal. The contention apparently is that the suit is one for the purpose of
recovering part of the trust property or the proceeds thereof from the hands of
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those who are responsible for its distribution. It seems to me that it is impossible
to regard a suit of this nature as coming within the purview of Section 10. The
plaintiffs, although no doubt they are entitled out of the proceeds of the property
belonging to the temple to certain payment in the nature of wages and to certain
remuneration, cannot, in my opinion, be said to be bringing this suit for the
purpose of following the trust property in the hands of the trustee. Their claim is
not one which has been shown to be in any way charged upon the trust property
although no doubt the payments made to them must come out of the proceeds
of the endowment, but if one were to hold that this is a suit coming within
Section 10 then it seems to me that it would equally follow that any claim by a
servant or other person who had a right to be paid remuneration even for wages
would equally be bringing a suit within the meaning of Section 10. It is sufficient
to say that, in my opinion, Section 10 has no application to the present suit.

3. It was contended by the appellant, in the first place, that the claim was one
for wages and was covered by Article 102 of the Limitation Act, which provides
for a suit for wages not otherwise expressly provided for by the schedule, the
period being three years from the date when the wages accrued due.
Alternatively he relied on Article 120 which provides a 6 years'" period of
limitation. The respondents who sue on behalf of themselves and the other
dwaris attached to the temple although they are in a sense servants of that
institution hold in fact an hereditary office. They are bound to perform certain
services and by way of emolument they are entitled to certain specific payments.
Although the services, on the occasions when they officiate, are performed only
by a few of them the fees to which they are entitled are distributed amongst the
whole body of the dwaris. They are not paid a regular recurring wage, but certain
fees as emoluments attaching to the hereditary office. It does not appear to me
that a case like this is one which is governed by Article 102 of the Limitation Act.
I do not consider that the payments made in this case which were almost entirely
payments made in kind, so much ghee per year, can come under the head of
wages.

4. It was contended by the respondents that if Section 10 had no application
then Article 131 applied to the case. That article provides for a suit to establish a
periodically recurring right and the period of limitation is 12 years from the time
the plaintiff is first refused the enjoyment of the right. There have been
conflicting decisions in the High Courts in India as to the applicability of that
article in cases where the claim is not for the establishment of a periodically
recurring right, but for the remuneration arising by reason of the right itself. The
High Court at Madras has taken the view that Article 131 of the schedule applies
to a suit to recover sums due under such a right whether there is a prayer for
declaration of the plaintiff" right or not and in the case of P.C. Manavikrama
Zamorin Raja Avergal Vs. R.P. Achutha Menon, a Full Bench of the Madras High
Court after expressing some doubt as to the propriety of earlier decisions of the
same Court eventually arrived at the conclusion that those decisions should not
be interfered with. In fast the Chief Justice states his opinion thus: "If this matter
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had been res integra 1 should have been disposed to hold that Article 131 should
be construed as applying to a suit brought for the purpose of obtaining an
adjudication as to the existence of an alleged periodically recurring right, and not
to a suit in which it was sought to recover moneys alleged to be due by reason of
the alleged right." He felt, however, that the earlier decisions of the same Court
ought not to be overruled and Mr. Justice Sankaran Nair who agreed with him
admitted that the question was not free from doubt. Mr. Justice Oldfield also
agreed with the learned Chief Justice for the reasons stated by him. That
decision undoubtedly finds some support also from a decision of the Bombay
High Court, Sakharam Hari v. Laxmipriya Tirtha Swami (1910) 34 Bom 349. After
expressing the opinion that a cash allowance due from one temple to another
was in the nature of nibanaha or immovable property, the Court there held that
where it was annually payable the right to payment gave to the person entitled a
periodically recurring right as against the person liable to pay, and the right to
any amount which has become payable stands as to such person on the same
footing as the aggregate of rights to amounts which are to become payable and
also those which have become actually due. As against these decisions we have a
different view taken by the High Court at Allahabad. In this case of Lakshmi
Narayan v. Turabunnissa (1911) 34 All 246, it was held that the words of Article
131 are altogether inapplicable to a suit to recover arrears of payments due
under a registered contract and an earlier case of the Chief Court of the Punjab
was followed in preference to the view held by the Madras High Court.

5. It seems to me that there is a vast distinction between a suit brought to
establish a periodically recurring right and a suit brought to enforce payments
due as remuneration for the performance of services arising out of that right. In
the present instance a suit has been brought, and went on appeal to the High
Court and was finally decided in July 1920 in which the present; plaintiffs sued
the present defendant for a declaration of the very right in respect of which the
remuneration is now claimed. Having had their right declared in that suit they
then brought the present suit claiming not to establish their right, which is
already established by the decree of the High Court, but to recover the
remuneration due to them for the hereditary services which they had not been
paid, and which in fact they had not been allowed to perform, pending the
dispute between the parties. I think that some light can be thrown upon this
matter by reference to Articles 128 and 129, which almost immediately precede
the article in question. It is quite clear from a perusal of those articles, one of
which applies to a suit by a Hindu for arrears of maintenance and the other by a
Hindu for a declaration of his right to maintenance that the framers of this Act,
had clearly in mind the distinction between a suit for a declaration of a right and
a suit claiming arrears of remuneration arising out of the exercise of that right,
and had it been the intention to include both classes of suit under Article 131, I
think that we should have found words appropriate to that effect. It seems to me
that Article 131 was intentionally drafted so as to include merely a suit to
establish a right.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/sri-sri-baidyanath-jiu-appellant-hash... Page 3 of 4



6. In these circumstances as none of these articles appear to be applicable to the
facts of the present case one must look to the general Article 120 which the
appellant relied on, if Article 102 should not apply; and this appears to me to be
the article applicable to the present case. It provides for a suit for which no
period of limitation is provided elsewhere in the schedule and the period of
limitation is 6 years from the date when the right to sue arises. If that article is
applicable, as I think it is, it follows that the claim of the plaintiffs in this case is
barred beyond six years back from the period when the suit was brought.

7. The result is that the decree of the learned District Judge will be varied by
limiting the amount recoverable to the dues falling within 6 years from the date
when the suit was instituted. I think that the appellant is entitled to his
proportionate costs of this appeal.

Foster, J.

8. I agree.
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