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Judgement

J.R. Vora, J.—This Revision Application is filed by the State of Gujarat on behalf
of Mr. B. J. Patel, the Food Inspector, Bhavnagar, being aggrieved and dissatisfied
by the order of learned Chief Judicial Magistrate, Bhavnagar, passed on 20th
January, 2000 discharging the present respondent-accused in Criminal Case No.
1006 of 1999 of the charges levelled against him u/s 2(1-a), (a), (m) read with
Section 7(1) of the Prevention of Food Adulteration Act, 1954.

2. As per brief facts of the case, the original complainant Mr. B. J. Patel, Food
Inspector is a Food Inspector of the State of Gujarat. On the date of incident, the
said Food Inspector was working as such in the District of Bhavnagar. The
respondent herein accused is running a shop and selling edible oil at the Station
Road, Bhavnagar. On 12th October, 1998, Food Inspector obtained a sample of
refined rapeseed oil from the shop of the accused. After necessary formalities as
per the Rules, the sample was sent to Public Analyst, Baroda, In the opinion of
Public Analyst, the sample was not in conformity with the standards as laid down
in the Act, particularly in the standards of (1) Iodine Value, (2) Saponification
Value, and (3) Bellier Test. After obtaining necessary sanction, the complaint
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came to be filed against the accused by the Food Inspector on 11th February,
1999. Accused was called upon and vide Exh. 3, he applied to the Chief Judicial
Magistrate, First Class, Bhavnagar, for sending the other sample to the Central
Food Laboratory, Calcutta. Learned Chief Judicial Magistrate, Bhavnagar,
forwarded the sample, according to law, to the Central Food Laboratory, Calcutta.
After analysis, the Analyst of Central Food Laboratory, Calcutta, found that in all
other respects, the sample was in conformity with the standards laid down by the
Act, but the same did not conform with the Aflatoxin B-1 Test, and therefore, in
the opinion of the Director, Central Food Laboratory, Calcutta, the sample was
adulterated. Thereafter, the accused vide Exh. 15 applied before the learned
Chief Judicial Magistrate that the accused was entitled to discharge on the
ground that the Public Analyst found the sample not in conformity with the above
three tests. While the Analyst of Central Food Laboratory found the sample in
conformity with in respect of the above mentioned three tests, namely, (i) Iodine
Value, (ii) Saponification Value, and (iii) Bellier Test. It was stated in the
application, that basing above 3 defects, the complaint came to be filed. It was
stated that the norms by which the rapeseed oil was required to be analysed are
given by the Rule 5, Appendix-B Item A. 17.06 and those norms do not prescribe
any test like Aflatoxin B-1 Test. Even men, the Analyst of Central Food
Laboratory carried out Aflatoxin-B-1 Test which is not prescribed as said above
by the Act and Rules. It was further urged in the Application that the sample was
taken on 12th of October, 1998 and me sample which was sent by the Chief
Judicial Magistrate to the Central Food Laboratory was received by Central Food
Laboratory on 15th October, 1999. The Report in Form No. II of the analysis done
by the Central Food Laboratory does not denote any date on which the sample
was analysed, and therefore, it was urged that the sample was decomposed for
analysis and the opinion of the Analyst of the Central Food Laboratory cannot be
taken into consideration even in respect of Aflatoxin B-I Test.

3. Learned Chief Judicial Magistrate, First Class, Bhavnagar, heard both the
parties and after agreeing with the learned Advocate of the accused, passed the
order for discharge of the accused. The learned Chief Judicial Magistrate appears
to have placed reliance on a fact that Form No. II i.e. the opinion of the Analyst,
Central Food Laboratory, does not bear the date on which the analysis was done.
The learned Chief Judicial Magistrate appears to have relied on a fact that on
discrepancy between the two analyst reports, it was necessary for the
prosecution to obtain fresh sanction because the Aflatoxin B-l Test was not
prescribed in the norms given in Rule 5, Appendix-B, Item A. 17.06 for rapeseed
oils and that the adulteration which is mentioned in the report of Analyst of the
Central Food Laboratory as a result of Aflatoxin B-l Test, may be due to some
other reasons like environmental change and because the sample was analysed
after almost one year. Learned Magistrate also came to the conclusion mat due to
this, me sample of food had become decomposed, and therefore, there were no
reason to proceed against the accused. Hence, under the provisions of Section
245(2) of the Criminal Procedure Code, present respondent original accused
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came to be discharged and hence mis Revision Application by the State through
the Food Inspector.

4. Learned A.P.P. Mr. B.Y. Mankad for the petitioner-State of Gujarat while learned
Advocate Mr. D.K. Modi for the respondent - accused were heard.

5. Learned A.P.P. Mr. B.Y. Mankad has vehemently urged that the Aflatoxin B-I
Test has not been prescribed by Rule 5 for the rapeseed oil which is Item A.
17.06 of Appendix-B but the same is prescribed by Rule 57-A of the Prevention
of Food Adulteration Rules, 1955. Learned A.P.P. Mr. Mankad contended that this
test must be applied to all articles of food, and therefore, Analyst of Central Food
Laboratory applied this test to the sample of food i.e. rapeseed oil and found that
while Aflatoxin B-1 Test was required 0.03 mg/kg, the same was found by the
Public Analyst to the extent of 42.0. It was urged that the Aflatoxin B-l Test is
also provided for by the Rules and it cannot be said that since the same is not
provided for by Rule 5 Appendix-13 Item A. 17.06, the same cannot be
undertaken. It was urged that it was for the accused to prima fade show that the
sample was decomposed when analysed by the CentralFood Laboratory. On the
contrary, in the opinion of the Central Food Laboratory, the sample was fit for the
analysis. It was contended that thereupon the learned Chief Judicial Magistrate
had erred in coming to the conclusion that the sample was decomposed and not
fit for analysis. It was urged that the opinion of the Analyst of Central Food
Laboratory will supersede the opinion of the Public Analyst, and therefore,
according to Mr. Mankad the opinion of Public Analyst as per Section 13(3) of the
Prevention of Food Adulteration Act, 1954 cannot be taken into consideration and
be compared as has been done by the learned Chief Judicial Magistrate. It is,
therefore, urged that the order being erroneous, requires to be revised and set
aside.

6. Learned Advocate Mr. Modi for the respondent accused has contended that the
Aflatoxin B-l Test is not prescribed by the Rule 5, Appendix-B item A. 17.06 for
analysing the sample of rapeseed oil. The attention of this Court was drawn to
Rule 5, Appendix-B Item A. 17.06, it was urged that the following 8 tests are
prescribed by Item A. 17.06 by the Legislature for the rapeseed oil :

(@) Butyro-refractometer reading at 40 degree C. : 58.0 to 60.5
(b) Saponification Value : 168 to 177

(c) Iodine Value : 96 to 112 Polybromide test shall be negative
(d) Unsaponificable matter : Not more than 1.2 percent by weight
(e) Acid Value : Not more than 6,0

(f) Bellier Test (Turbidity temperature - Acetic acid method) : 23.0 degree C to
27.5 degree C.

(g) Test for argemone oil : Negative (h) Test for Hydrocyanic acid : Negative.
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7. It was urged that Aflatoxin B-lI Test was not necessary at all for the sample of
rapeseed oil. Had it been so, the Legislature would have provided the Test in
Item A. 17.06 of Appendix-B. Not providing the said test, in above standards,
leads to believe that the test is not prescribed nor necessary. It was further
urged that wherever the Aflatoxin B-l Test is necessary, the Legislature in its
wisdom has prescribed the test in the norms. The attention of this Court was
drawn to the sample of wheat and other crops wherein the test of Aflatoxin B-I
has been prescribed by the Legislature. It was, therefore, urged that while the
above test prescribed by Item No. A. 17.06 of Appendix-B, the sample was in
conformity with the standards laid down in the opinion of Analyst of Central Food
Laboratory, there was no case against the accused and he was rightly
discharged. It was further urged that Aflatoxin B-l Test carried out by the Analyst
of Central Food Laboratory would be required to be ignored because the same is
neither prescribed nor necessary as said above. It was urged that the case of
prosecution is not in the contravention of Rule 37(A) which prescribes Aflatoxin
B-1 Test and the accused cannot be placed to face altogether a new case than
mentioned in the complaint filed, and therefore, it was urged that the learned
Chief Judicial Magistrate has rightly discharged the accused in the case.

8. Having considered the rival contentions and perusing the records, the
admitted fact is, the sample was taken on 27th October, 1998. On three counts
mentioned above, the sample did not conform with the standard as prescribed by
the Act and Rules, the complaint came to be filed on 11th February, 1999. On
16th April, 1999, upon an application by the accused, as per the provision of
Section 13, the other sample was sent by the Chief Judicial Magistrate to the
Central Food Laboratory, Calcutta. In the opinion of Analyst of Central Food
Laboratory, the sample was in conformity in all other respects with the prescribed
norms except Aflatoxin B-1 Test. Therefore, in these circumstances, the question
has arisen that whether there is prima facie case under the Prevention of Food
Adulteration Act, 1954 to proceed against the respondent.

9. On perusing the complaint, it appears that the accused is charged for the
offences punishable under Sections 2(1-a), (a) & (m) read with Section 7(1) and
Section 16 of the Prevention of Food Adulteration Act, 1954. The case against the
accused is he stored and sold the adulterated food. In this case, it was rapeseed
oil. Now, if we peruse the definition of adulterated food as has been given in
Section 2, the accused is charged as per Section 2(1-a),(a) also. As per Sub-
clause (a) of Section 2(1) "adulterated" includes if the article sold by a vendor is
not of the nature, substance or quality demanded by the purchaser and is to his
prejudice, or is not of the nature, substance or quality which it purports or is
represented to be. Section 2(i)(b) further establishes that an article of food shall
be continued to be adulterated if the articles contain any other substance which
affects, or if the article is so processed as to affect, injuriously the nature,
substance or quality thereof. While Section 2(m) "establishes that if the quality
or purity of the article falls below the prescribed standards or its constituents are
present in quantities not within the prescribed limits of variability but which does
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not render it injurious to health :

Provided that, where the quality or purity of the article, being primary food, has
fallen below the prescribed standards or its constituents are present in quantities
not within the prescribed limits of variability, in either case, solely due to natural
causes and beyond the control of human agency, then, such article shall not be
deemed to be adulterated within the meaning of this sub-clause.

10. Now Section 7 provides no person shall himself or by any person on his
behalf manufacture for sale, or store, sell or distribute any adulterated food.
Bearing in mind that adulterated food which is envisaged by Section 7(1) is
necessarily as prescribed by Section 2(1-a), (a), (b) and (m). Contravention of
Section 7(1) is to sell such adulterated food as per Section 2 and such
contravention is made punishable by Section 17. It is nowhere mentioned in
Section 7 that contravention of selling or storing adulterated food will be there
only if it does not conform with standards laid down as per Appendix-B of Rule 5.
It appears that the main controversy is regarding carrying out Aflatoxin B-1 Test
by the Analyst of the Central Food Laboratory and the norms for analysis of
rapeseed oil is prescribed in Item A. 17.06 of Appendix-B. In all, this provision
prescribed 8 tests. While Rule 57-A prescribes Aflatoxin B-I Test. Now, the
contention is, since the test Aflatoxin B-l as prescribed by Rule 57-A is not
prescribed in Item A. 17.06 of Appendix-B, the same is required to be ignored
and the contention is upheld by the Chief Judicial Magistrate, Bhavnagar. Going
through the various provisions of the Act and Rules and the object of the
Prevention of Food Adulteration Act, 1954, it is clear that the miscarriage of
justice has been caused to the complainant prosecution by the order of the
learned Chief Judicial Magistrate, Bhavnagar is discharging me accused on the
above grounds. As said above, the offence under the Prevention of Food
Adulteration Act in respect of the present case is for the prevention of selling
adulterated food as per Section 7(1). As discussed above, having regard to me
definition of adulterated food, as provided for under Sections 2(1-a), (a), (b) and
(m), the same includes all kinds of adulteration. The reading together Section
7(1) and Section 2 of the Prevention of Food Adulteration Act, 1954, it is clear
that the offence is completed when the adulterated food is stored or sold by the
accused. A food sample may be adulterated as per prescribed norms provided for
in Item No. A. 17.06 of Appendix-B or any other tests laid down by the Rules.
Therefore, once, prima fade, it is established that the sample food taken by the
Food Inspector is adulterated as per Section 2 of the Act and is in the
contravention of Section 7(1) of the Prevention of Food Adulteration Act, 1954,
then, these are sufficient grounds to proceed against the accused. In this
respect, Rule 4 of me Prevention of Food Adulteration Rules, 1955 is required to
be taken into consideration. Rule 4 pertains to analysis of food samples by the
Analyst of the Central Food Laboratory. Sub-rule (5) of Rule 4 provides that after
test or analysis, the certificate thereof shall be supplied forthwith to the sender in
Form II. Neither Form-II nor Rule 4 provides any test specifically or otherwise to
be carried out by the Analyst of the Central Food Laboratory nor it restricts me
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analyst to perform only those tests which are provided for by Schedule-B of Rule
5. Meaning thereby that the Analyst is not bound to perform only those tests
which are prescribed by Item No. A.17.06 of Appendix-B in respect of sample
rapeseed oil. But Analyst may carry out other tests also as prescribed by the
Rules of the Prevention of Food Adulteration Rules, 1955. The view that the
Public Analyst will have to act according to prescribed tests only as envisaged by
Rule 5 and Appendix-B, then the same would be frustrating the very object.
Obviously, what is made offence under the Act is selling and storing of
adulterated food. Adulterated food is defined by Section 2. The Section 2 is not
classifying that adulterated food is to be decided only by the prescribed standard
as laid down by Rule 5 and Appendix-B. On the contrary, the Prevention of Food
Adulteration Rules, 1955 prescribes other tests in addition to tests provided for
by Rule 5 Appendix-B for the food article, which denotes that if the article of food
is found, analyst may carry out other tests provided by the Rules though not
provided by the prescribed norms as per Rule 5 and Appendix-B. If such food
sample is found adulterated, then the selling and storage of such food is certainly
offence as per Section 7(1) of the Prevention of Food Adulteration Act. In these
circumstances, the reasoning of learned Chief Judicial Magistrate discharging the
accused by no stretch of reasoning can be countenanced.

11. In the opinion of the Analyst of Central Food Laboratory, it is crystal clear
that the sample was fit for analysis and was not decomposed. Decomposing of
the sample appears to be me imagination of learned Chief Judicial Magistrate
because on that ground also the application for discharge came to be allowed. It
is now for the accused to prove otherwise as per the law that the sample was
decomposed. During trial, the law affords some sanctity to the opinion of experts
like Public Analyst and Analyst of the Central Food Laboratory because without
even examining them, the report can be admitted to the evidence. Therefore, at
this stage, the question of decomposing of the sample when same was analysed
by the Analyst of Central Food Laboratory is not relevant.

12. As said above, the case against the accused is for the selling of adulterated
food as defined by the Act. True, it is that in the complaint some contents of the
Public Analyst's Report of Baroda has been mentioned, but the same would not
alter the nature of the complaint and the offence committed. Only because the
Central Food Laboratory has undertaken a different test, it cannot be said that
the Analyst of Central Food Laboratory undertaken Aflatoxin B-lI Test which was
not undertaken by the Public Analyst, Baroda, and therefore, a new case is put
against the accused. This is so because the case against the accused is for selling
the adulterated food as per the provisions of Act and Rules and not as per the
tests carried out either by the Public Analyst, Baroda or the Analyst of the
Central Food Laboratory. No prejudice is caused to the accused on this count nor
accused is required to be discharged on the ground that the opinion of the
Analyst of the Central Food Laboratory has substituted altogether the new case
against the accused.
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13. In this view of the matter, the order of the learned Chief Judicial Magistrate
discharging the accused cannot be maintained and this Revision Application is
required to be allowed. Accordingly, Revision Application is allowed. The order
impugned passed by learned Chief Judicial Magistrate, Bhavnhagar, on 20th
January, 2000 discharging the present respondent in Criminal Case No. 1006 of
1999 is set aside. Learned Chief Judicial Magistrate, Bhavnagar, is directed to
proceed further in the said criminal case according to law and as expeditiously as
possible. Rule made absolute.
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