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Vibha Kankanwadi, J]

1. Since Both These Appeals Are Arising Out Of The Same Judgment And Order,
They Are Proposed To Be Disposed Of By Common Judgment.

Criminal Appeal No. 260 Of 2016 Has Been Preferred By Original Accused No.1 To
Challenge His Conviction Under Section 302 And 201 Of

Indian Penal Code Awarded In Sessions Case No. 27 Of 2005, By Learned
Additional Sessions Judge, Sangamner Dist. Ahmednagar On 05-11-2011,

Whereas Criminal Appeal No. 315 Of 2012 Has Been Preferred By The
Prosecution To Challenge The Acquittal Of Original Accused No.2 For The

Offences Punishable Under Section 302, 201, 364, 362 Of Indian Penal Code In
The Same Case. Parties Would Be Hereafter Referred To As Per

Their Status Before The Trial Court.
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2. The Prosecution Has Come With A Case That, Informant Suresh Rangnath
Mandlik Is Resident Of Sangamner. He Had Sister By Name Taramati

@ Tarabai Asaram Raut. Taramati Was Residing Separately From Her Husband
Since About Five To Six Years Prior To 2005 With Her Son

Mahesh At Sangamner. She Was A Vegetable Vendor. Her Daughter Rohini Was
Married And Was Also Residing At Dholewadi, Sangamner. It

Was The Routine Of Taramati To Go To Nehru Chowk In Sangamner Around 08.00
A.M. For Selling Vegetables And To Return To House Around

06.00 P.M. On Certain Occasions She Used To Go To Akole, Rajur, Nashik For
Purchasing Vegetables. Taramati Was Earning Her Livelihood From

The Said Business. She Has Purchased Gold Ornaments From Her Business. She
Used To Go To Market By Putting Those Ornaments On Her

Person. Informant Had Told Her Many Times That It Is Not Safe For Her To Go
With Ornaments On Person But She Had Not Listened To His

Suggestion. Informant Had Seen One Person Along With Her In Nehru Chowk.
That Person Was Also Seen By Other Vegetable Vendors Who

Used To Sit Adjacent To The Place Where Taramati Used To Sit For Selling
Vegetables. Upon Inquiry By Informant, Taramati Had Disclosed The

Identity Of That Person As Anna Vaidya From Sugao I.E. Accused No. 1 And She
Had Also Disclosed That He Was Going To Help Her In

Purchasing A House. Accused No. 1 Was Also Seen In The House Of Taramati. A
Month Prior To Missing Of Taramati, She Had Met Her Brother

And Requested For Extending Amount Of Rs.20 To 25 Thousand As Hand Loan
For Purchase Of Plot. She Had Also Disclosed That, She Would Be

Taking Loan From Bank Of Baroda. Her Brother Had Told Her That, He Would
Inform Her After He Collects The Amount. Some Days Prior To

Her Missing She Had Got Certain Amount From Bank Of Baroda. The Extra
Amount Was Demanded By Her To Her Brother, But He Told That

She Should Make Arrangement From Other Source For A Time Being And After
He Gets Amount He Would Extend It To Her. Thereafter,

Informant Was Informed By Mahesh- Son Of Taramati On 04-06-2001 That His
Mother Has Not Returned From Market Since 28-05-2001 After

She Had Left House To Sell Vegetables. Mahesh Was Told To Make Enquiry With
The Relatives But Taramati Could Not Be Found. They Had

Also Made Inquiry With The Adjacent Vendors And It Was Revealed That,
Taramati Left The Place Of Business At About 05.00 P.M. On 28-05-
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2001 On The Pretext That She Would Go Home. When Taramati Could Not Be
Found Till 21-11-2001, Informant Lodged Report About The Same

With Sangamner City Police Station On The Ground That, Somebody Has
Abducted Her On The Count Of Amount.

3. It Is The Further Prosecution Story That, Informant Had Returned At About
05.00 P.M. From Osmanabad On 06-06-2005. He Came To Know

From A News Clippings That, Some Skeletons And Clothes As Well As Articles
Have Been Found In The Field Of Accused No. 1. Informant

Therefore Went To Akole Police Station On 07-06-2005 Along With Daughter Of
Deceased And Cousin Brother. In The Police Station, He Found

Parrot Green Colour Saree, Parrot Green Colour Petticoat, Green Blouse And
Green Bangles Kept With Human Skeleton No.1. From The Articles It

Was Identified By Informant And Others That, That Skeleton Was Of Taramati.
Adjacent Vegetable Vendor Housabai Gaikwad Was Also Along

With Them To Identify The Clothes. Thereafter, All These Persons Went To The
House Of Accused No. 1 At Sugaon. A Lady Came Out And She

Was Asked By These Persons As To From Where The Skeletons Were Found. That
Lady Told Them That, Her Husband Has Eliminated Many

Persons And They Should Not Indulge In The Matter Otherwise Her Husband Will
Not Keep Them Alive. At That Time Suresh Sahadu Mandlik,

The Jeep Driver Told Informant That, On The Day When Tamramati Went, At That
Time Accused Had Travelled Along With Taramati In His Jeep

With Accused No. 1 And The Said Lady In His House. He Considered Her As
Passenger Along With Others. It Was Also Told That The Lady Had

Boarded In The Jeep From Sangamner. Informant Then Got Confirmed That,
Accused No. 1 Has Committed Murder By Abducting Her On The

Ground That He Would Give Amount To Her For Construction Of Plot And Then He
Has Taken Her Gold Ornaments And The Amount Which She

Had Withdrawn From The Bank. The First Information Report Was Lodged On
07-06-2005 With Akole Police Station. On The Basis Of Said First

Information Report, Offence Vide Crime No. 58 Of 2005 Came To Be Lodged
Under Section 302, 364, 392, 201 Of Indian Penal Code.

4. After The Fir Was Lodged, Investigation Was Carried Out. Prior To That, P.W.23
Psi Baliram Gitte From Akole Police Station Was Investigating

The Crime No. 53 Of 2005 Under Section 379 Of Indian Penal Code. It Was
Alleged In The Said Crime By One Tukaram Vaidya That, Anna
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Vaidya I.E. Accused No. 1 Had Stolen His Electric Motor, Foot Wall And Electric
Wire. When They Were Digging To Search These Articles In The

Field Of Accused, Human Skeleton Was Found. On The Basis Of Same, Accidental
Death Was Registered With Akole Police Station Bearing 30 Of

2005. During The Course Of The Enquiry Of The A.D. Certain Parts Of Human
Skeleton, Clothes And Articles Were Seized. It Is Also The Case

Of The Prosecution That, When Initially Some Part Of The Skeleton Was Found,
The Work Was Stopped By Tukaram Vaidya And The Intimation

Was Given To Police, And Thereafter, The Excavation Work Has Been Done By
Police.

5. The Skeletons Were Sent To The Medical Officer For Opinion. They Were Also
Sent For Expert Opinion From Anatomy Department. In The

Meantime Statements Of The Witnesses Were Recorded By P.W.25 Sanjay Patil
a?" Additional Superintendent Of Police. The Identification Of The

Bones Were Done Through Clothes And Articles. At The Time Of Excavation /
Exhumation Work, Video Shooting Was Done, Cd Was Prepared

And The Said Cd Was Seized By Drawing Panchanama. Documents From Bank Of
Baroda Regarding The Loan Given To The Deceased Taramati

Were Collected. It Was Transpired That Accused No. 2 Is Also Involved In The
Crime. Both The Accused Came To Be Arrested. Accused No. 1

Gave Memorandum And Discovered Gold Bids And Four Silver Foot Rings (Jodvi),
Etc. Those Articles Were Identified By The Informant. The

Human Skeleton And Bones Were Also Sent For Dna Test. The Panchanama Of
The Spot Was Carried Out In The Inquiry Of The A.D. Map Of

The Spot Was Got Prepared From Circle Officer / Executive Magistrate, Akole.
After The Completion Of The Investigation, Charge-Sheet Was Filed

Against Two Persons.

6. Both The Accused Appeared Before Learned Adhoc Additional Sessions Judge,
Sangamner, Charge Was Framed Against Both Of Them. They

Pleaded Not Guilty. Trial Has Been Conducted. Prosecution Has Examined In All
25 Witnesses In Order To Bring Home The Guilt Of The Accused

Persons. After Taking Into Consideration The Evidence On Record And Hearing
Both Sides, The Learned Additional Sessions Judge, Sangamner

Has Acquitted Accused No.2 From All The Offences. Accused No.1 Has Been
Acquitted Of The Offence Punishable Under Section 364 And 392
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Of Indian Penal Code. Accused No.1 Has Been Held Guilty Of Committing Murder
Of Taramati And While Awarding Conviction Under Section 302

Of Indian Penal Code, He Has Been Sentenced To Undergo Imprisonment For Life
And Pay Fine Of Rs.1,000/-, In Default, To Undergo Simple

Imprisonment For Three Months. He Has Been Further Convicted For The Offence
Punishable Under Section 201 Of Indian Penal Code And Has

Been Sentenced To Undergo Rigorous Imprisonment For Three Years. The Said
Judgment And Order Is Thus Challenged By Accused No.1 From

His Conviction And By The Prosecution For The Acquittal Of Accused No.2.

7. Heard Learned Advocate Mrs. Bharti Gunjal Appointed As Amicus Curiae For
The Appellant In Criminal Appeal No. 260 Of 2016. Heard

Learned Additional Public Prosecutor Mr. S. J. Salgare, For State In Criminal
Appeal No. 260 Of 2016 As Well As In Criminal Appeal No. 315 Of

2012. Perused The Record And Proceedings.

8. It Has Been Submitted On Behalf Of The Appellant - Accused No.1 That The
Learned Trial Court Has Not Appreciated The Evidence Properly.

The Learned Trial Court Failed To See That Even The Missing Report Was Filed
After The 15 Days. There Is Also Unexplained Delay Of More

Than Five Months For Lodging First Information Report. The Case Is Filed After
Four Years Of Alleged Murder. Naturally The Human Body Had

Decomposed And Only The Human Skeleton Had Remained. The Identification Is
Done Only On The Basis Of Clothes And Ornaments. However,

It Is Hard To Believe That, For Four Years The Clothes And Ornaments Will
Remained In The Same Condition. The Learned Trial Court Also Failed

To Consider That, There Was Contradiction In The Identification Of Clothes. The
Case Of The Prosecution Was Mainly Based On The

Circumstantial Evidence That Too On The Point Of Last Seen Together. The
Theory Of Last Seen Together Is Not At All Reliable In This

Connection, It Appears To Be Concocted. Even After The Alleged Missing Report
Lodged Only After 15 Days Both The Persons Who Had

Allegedly Seen Lastly Accused And Deceased Together I.E. P.W.11 Suresh
Mandlik, Driver Of The Jeep As Well As P.W.16 Pundlik Shankar

Abhang As Well As P.W.15 Housabai, The Adjacent Vegetables Vendor. It Has
Come On Record That, P.W.11 Suresh Mandlik Is The Cousin

Brother Of The Deceased. How He Could Not Have Identified His Sister Going

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/state-of-maharashtra-appellant-hash... Page 5 of 18



With Somebody Else And Had No Talk With Her On The Day

When She Had Allegedly Travelled In His Jeep With Accused No. 1. The Vegetable
Vendor P.W.15 Housabai Says That, She Had Seen Deceased

Taramati Till 05.00 P.M. And Then Tamaramati Left On The Ground That, She Is
Going Towards House. The Place Where She Was Selling

Vegetables Was At Sangamner And The Skeleton Has Been Found At Akole.
Under Such Circumstance Her Testimony Cannot Be Believed. The

Medical Evidence In Respect Of Skeleton Is Inconclusive. Even The Dna Test,
Though, It Is Alleged That The Samples Were Sent, Has Not Been

Done. The Learned Additional Sessions Judge Failed To Consider That There Was
Absolutely No Evidence Regarding Motive. The Material,

Discrepancies, Contradictions And Improvements In The Testimony Of The
Witnesses Have Not Been Considered. When The Identification Of The

Skeleton That It Is Of Taramati Itself Is Not Proved Beyond Reasonable Doubt,
Accused No.1 Ought Not To Have Been Held Guilty Of Committing

Murder Of Taramati. A Statement Has Also Been Made By The Learned Advocate
That, In Respect Of Another Skeleton That Was Found In The

Field Of Accused No.1, He Was Tried And Convicted But The Said Conviction Was
Challenged Before This Court In Criminal Appeal No. 737 Of

2008. This Court By Order Dated 27-10-2010 Allowed The Criminal Appeal And
Acquitted Accused No.1. In That Case Also Present Accused No.2

Was Accused No.2 And Both Of Them Were Convicted By The Learned Trial Court
And Both Of Them Have Been Acquitted By This Court. In

That Case Also The Identification Of The Human Skeleton Was On The Basis Of
Articles.

9. The Learned Advocate Amicus Curiae Relied On The Decision In Bhujang
Mahadu Panpatte Versus State Of Maharashtra, Reported In 2014 (3)

Bom. C.R. (Cri.) 518. In This Case Also There Was No Eye Witness To The Murder
And The Skeleton Was Identified By The Brother Of The

Deceased On The Basis Of The Saree And Bangles. This Court Has Not Accepted
The Said Piece Of Evidence On The Ground That The

Identification Cannot Be On The Basis Of Clothes.

10. Per Contra, The Learned Addl. Public Prosecutor Submitted That, The
Skeletons Were Found In The Field Of Accused No.1. They Were Found

When Digging Work Was Undertaken By Villagers On The Allegations Of Theft Of
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Electric Motor And Wire By Accused No. 1. Said Panchas Who

Were Present At The Time Of Exhumation, The Panchas Who Had Seized The Cd
Wherein Video Recording Of Exhumation Was Done As Well As

The Police Person Who Was Present At The Spot Have Been Examined. Accused
No.1 Has Been Identified By Informant, P.W.15 Housabai,

P.W.22 Rohini, Daughter Of Deceased, As The Person Who Was In Contact With
The Deceased. He Has Been Also Identified By P.W.11 Suresh

Mandlik Who Had Taken Deceased From Sangamner To Akole In His Jeep.
Therefore, The Evidence Regarding Last Seen Together, Fact That The

Skeletons Were Found In The Field Of Accused No.1 Coupled With Discovery Of
Gold Ornaments From Accused No.1 Which Has Been Supported

By P.W.10 Diagmber Maid Who Was The Goldsmith To Whom The Ornaments
Were Sold And P.W.12 Balasaheb Papal, The Panch Witness, As

Well As The Investigating Officer Have Proved It Under Section 27 Of The Indian
Evidence Act. Considering All These Pieces Of Evidence A

Chain Of Circumstances Has Been Formed And Each Segment Of The Chain Is
Pointing Out Towards The Accused No.1 To Be The Culprit.

Further It Has Come On Record That, Accused No.2 Had Helped Accused No.1 In
The Commission Of The Crime But Evidence As Against

Accused No.2 Has Not Been Properly Considered By The Learned Trial Court. The
Prosecution Has Preferred Appeal No. 315 Of 2012. He

Therefore, Prayed For The Dismissal Of The Appeal Preferred By Accused No.1
And Allowing The Appeal Filed By The State.

11. The Prosecution In This Case Has Relied On The Circumstantial Evidence
Only. In Sharad Birdhichand Sarda V/S. State Of Maharashtra [Air

1984 Sc 1622], While Dealing With Circumstantial Evidence, It Has Been Held
That, a??The Onus Was On The Prosecution To Prove That The

Chain Is Complete And The Infirmity Or Lacuna In Prosecution Cannot Be Cured
By False Defence Or Plea. The Conditions Precedent Before

Conviction Could Be Based On Circumstantial Evidence, Must Be Fully
Established. They Are :

a??(I) The Circumstances From Which The Conclusion Of Guilt Is To Be Drawn
Should Be Fully Established. The Circumstances Concerned " Must

Or Should' And Not “May Be' Established;
(Ii) The Facts So Established Should Be Consistent Only With The Hypothesis Of
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The Guilt Of The Accused, That Is To Say, They Should Not Be
Explainable On Any Other Hypothesis Except That The Accused Is Guilty;
(Iii) The Circumstances Should Be Of A Conclusive Nature And Tendency;

(Iv) They Should Exclude Every Possible Hypothesis Except The One To Be
Proved; And

(V) There Must Be A Chain Of Evidence So Complete As Not To Leave Any
Reasonable Ground For The Conclusion Consistent With The

Innocence Of The Accused And Must Show That In All Human Probability The Act
Must Have Been Done By The Accuseda??.

Therefore, When It Is A Case Based On Circumstantial Evidence Then The
Prosecution Should Establish From Each Segment Of The Circumstance

That Author Of The Crime Is Only The Accused.A In Order To Prove The Guilt Of
The Accused Persons, The Prosecution Has Relied On

Following Circumstances, First Is Discovery Of Skeleton In The Field Of Accused
No.1, Second Is Last Seen Together, Third Is Discovery Of

Ornaments Of The Deceased.

12. Now In Order To Prove The First Circumstance I.E. The Discovery Or
Recovery Of Skeleton And Other Articles From The Field Of The

Accused No.1 Prosecution Has Examined P.W.17 Tukaram Shivnath Vaidya, Who
Was The Police Patil Of Village Sugao Where The Field

Belonging To The Accused No.1 Is Situated. P.W. 13 Dayanand Vaidya, Is The
Panch Witness, Who Was Present At The Time Of Seizure Of

Clothes Of The Deceased, P.W. 18 Tahsildar Bhimrao Shinde Was Then Posted At
Akole And He Was Present On 03-06-2006 When The

Skeletons Were Found While Excavating The Land. The Further Excavation Has
Been Carried Out In His Presence. P.W. 20 Ramesh Tekale Was

In The Team Of Searching Operation Of The Electric Motor Belonging To
Balasahbe Nehe Allegedly Stolen. He Was Amongst The Excavating

Team Wherein Later On The Skeleton Was Found. P.W.21 Balashaeb Nehe Is The
Person Whose Electric Motor And Cable Wires Were Allegedly

Stolen From The Bank Of Pravara River On 02-06-2005 And He Was Searching
His Articles In The Field Of Accused No.1. While Digging The

Land In The Field Of Accused No.1, They Found The Skeletons. P.W.23 Baliram
Gitte Psi Was Investigating Crime No. 58 Of 2005 Registered On

The Basis Of First Information Report Lodged By Balasaheb Nehe. P.W.24 Arjun
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Bhongale Had Reduced Into Writing The Intimation Given By

P.W.17 Tukaram Vaidya And Then Started The Excavation Work. P.W.2 Baburao
Jadhav Is The Panch Witness In Whose Presence The Informant

And Others Identified The Clothes Of The Deceased I.E. Green Colour Blouse,
Parrot Green Colour Six Yard Saree, Green Colour Bangles And

Other As Well As P.W.1 Sandesh Mandlik Is The Anther Panch In Whose Presence,
The Cd And Video Cassettes In Which The Excavation Work

Was Recorded, Were Seized. Taking Into Consideration The Testimony Of All
These Witnesses A Fact Which Can Be Said To Have Been

Established Is That, On 02-06-2005 The Electric Motor And Cable Wires
Belonging To P.W.21 Balasaheb Nehe Were Stolen And Then He Says

That They Had Been To The Field Of Accused Annasaheb To Search The Electric
Motor And Wire. He Say That, Annasaheb Was Inhabit Of

Committing Theft So On Suspicion They Were Taking Search Of His Field. At The
Outset It Can Be Said That, It Was A Highhanded Act On The

Part Of P.W.21 Balasaheb, P.W.17 Tukaram That They Had Undertaken Excavation
Work / Digging Work In The Field Of Accused No.1 Without

His Consent. They Could Not Have Even Entered The Field Of Accused No.1l
Without His Permission. P.W.21 Balasaheb Says That, He Along

With Uttam Vaidya, Shantram Vaidya, Police Patil Tukaram Vaidya And Other
Villagers Were Searching Missing Articles In The Field Of Accused

No.1. When They Were Digging On The Eastern Side Of The Well, They Found
Human Bones, Saree, And Therefore, They Stopped The Digging

Work As It Was Late. On The Next Date Police Patil Gave Intimation To The
Police. The Said Intimation Has Been Got Proved Through P.W.17

Tukaram And It Is At Exhibit 78. Though P.W. 17 Tukaram Was The Then Police
Patil Yet It Is To Be Noted That He Could Not Have Entered The

Field Of Accused No.1 In His Absence Because None Of These Witnesses Have
Stated That Accused No.1 Was Present When The Excavation

Work Was Done. Under Which Authority P.W. 17 Police Patil Had Started The
Digging Work Has Not Been Explained By The Prosecution. Merely

On The Basis Of Some Kind Of Suspicion The Villagers Cannot Take Law In Their
Hand.

13. On The Intimation (Exhibit 78) Given By P.W.17 Tukaram, The Police
Authorities Moved. They Had Called P.W. 18 Tahsildar Bhimrao Shinde,
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P.W. 13 Dayanand Vaidya, So Also P.W. 20 Ramesh Tekale And P.W. 24 Asi Arjun
Bhongale Had Dug At Two Places And They Had Found Two

Skeletons Of Women Along With Sarees, Blouse And Other Articles. It Will Not Be
Out Of Place To Mention Here That, Another Skeleton And

Saree Is Stated To Be That Of One Pushpa. In Respect Of The Case Of Murder Of
Pushpa, The Present Accused No.1 And Accused No.2 Were

Prosecuted In Sessions Case No. 04 Of 2006. The Additional Sessions Judge,
Sangamner By Judgment Dated 25-03-2008 Had Convicted Both Of

Them For The Offence Punishable Under Section 302, 201 Read With 34 Of The
Indian Penal Code. The Said Conviction Was Challenged By Both

Of Them In Criminal Appeal No. 737 Of 2008 Before This Court And The Division
Bench Of This Court On 27-10-2010 Allowed The Said Appeal.

The Copy Of Said Decision Is Made Available. Now The Prosecution Has Come
With A Case That, As Regards The First Ditch In Which A

Skeleton With Green Colour Blouse, Parrot Green Colour Saree, Bangles Were
Found Was That Of Taramati. At The Most From The Testimony Of

All The Above Referred Witnesses It Can Be Said That A Skeleton With Such
Articles Was Found In The Field Of Accused No.1.

14. Now In Order To Have A Further Link We Are Required To Assess The
Evidence. The Spot Panchanama Which Was Prepared At That Time

(Exhibit 72) Shows That, The Ditch In Which Allegedly Taramati's Skeleton And
Articles Were Found, Was Measuring 4 Feet X 6 Feet X 4 Feet.

According To Police Patil PW. 17 Tukaram Vaidya, P.W.20 Ramesh Tekale And
P.W.21 Balasaheb Nehe The Saree Which Was Found At The

First Excavation Was Parrot Green Colour, That Means The Prosecution Intended
To Say That, The Skeleton Which Was Found In The First Ditch

Was That Of Taramati. The Basic Question Is That, These Witnesses Were
Searching For A Electric Motor And Wire. Whether It Would Have

Been Practicable For A Person To Dig A Ditch And Then Bury Electric Motor And
Wire Which He Had Allegedly Stolen. After The Electric Item

Is Buried, It Will Not Be Of Any Use. Therefore, The Reason For Concealing
Electric Motor Beneath The Earth Ought To Have Been Brought On

Record. Another Fact Is That In Order To Search These Two Articles Whether It
Was Necessary For These Persons To Dig A Pit Of Such A

Depth. We Cannot Get An Answer From The Testimony Of These Witnesses As To
Why They Had Dug Such A Huge Ditch On That Day. They
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Have Not Stated That On The Next Day, Police Had Carried Out Digging Work In
The Said Pit Also.

15. Further Taking Into Consideration The Testimony Of P.W.17 Tukaram Vaidya,
P.W.20 Ramesh Tekale, P.W.21 Balasaheb Nehe And P.W.2

Baburao Jadhav As Well As P.W.7 Suresh Mandlik 4?" Informant, P.W.22 Rohini
Gadekar - Daughter Of The Deceased, As Well As The Contents

Of The Spot Panchanama And Seizure Panchanama That The Blouse Which Was
Of Green Colour Was Seized. How Much Part Of It Was

Decomposed Has Not Been Narrated By Anyone Of Them. In Fact The Reference
To Decomposition Is Only In The Panchanama And Not In The

Oral Evidence. Further Neither In Panchanamas Nor In The Oral Evidence These
Witnesses Are Saying That The Saree Was In Any Way

Decomposed. We Cannot Miss A Point That Taramati Went Missing From
28-05-2001 And The Skeleton Was Found On 02-06-2005. That Means,

Almost After Four Years The Skeleton Has Been Found And It Is Stated That
Along With It The Clothes Were Found. The Place Where From They

Are Found Is The Agricultural Land. None Of These Witnesses Have Stated That,
During These Four Years Of Period, The Land Was Never

Ploughed. One More Point Cannot Be Missed Is That, There Would Have Been
Rains During The Said Period Of Four Years. Under Such Weather

Conditions, At A Depth Of Four Feet Below The Earth How Saree Will Remain
Intact? The Same Question Was Posed By The Division Bench Of

This Court While Deciding Criminal Appeal No. 737 Of 2008. In Fact In That Case
The Deceased Was Alleged To Have Been Missing Since 1998,

Yet Her Saree Was Found To Be Intact. The Same Question Is Now Before This
Bench And The Prosecution Has Not Been Able To Throw Any

Kind Of Light About The Same. It Will Not Be Out Of Place To Mention Here That,
In His Testimony P.W. 17 Tukaram Has Stated That, They

Had Also Found Wire And Football Of Electric Pump Near The Well At The Time Of
Digging. But Then In The Cross a?" Examination He Says

That The Football Found By Them Was New. Thus, At The Most A Fact Can Be
Said To Have Been Proved By These Witnesses Is That, A

Human Skeleton Which Is Said To Be Of A Lady Was Found From That Place, But
There Is Every Kind Of Doubt As Regards The Saree And

Blouse Which Are Stated To Be Found At That Place.
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16. P.W. 18 Tahsildar Bhimrao Shinde, P.W. 24 Asi Arjun Bhongale P.W.23 Psi
Baliram Gitte Who Were Also Present At That Time Have Stated

That, In Their Presence The Land Was Excavated During Which The Human
Skeletons, Saree, Blouse And Bangles Were Found. It Is To Be Noted

That, The Villagers Who Had Started The Digging Work Say That When They
Found Human Bones They Had Stopped The Work. There Is

Discrepancy In Their Testimonies. As Per P.W. 17 Tukaram They Had Found Skull
And Saree Of Yello Green Colour At The Time Of Digging And

Then They Had Stopped The Work. P.W. 20 Ramesh Also Says That, They Had
Found Woman Bones And Then A Police Patil Lodged The

Intimation With The Police. But The Tenor Of His Deposition Would Show That
They Had Found Woman Skeleton, Bones Of Hands And Legs,

Parrot Green Colour Saree, Blouse, Green Colour Bangles Etc., In The Presence
Of Police, Tahsildar And Medical Officer. P.W. 21 Balasaheb

Nehe Says That, After They Found Human Bones And Saree They Stopped The
Digging Work And The Further Excavation Work Has Been Done

On The Next Day In Presence Of Tahsildar And Police. Thus They Are Not Certain
As To Exactly Where They Had Stopped, What Was Found On

The First Day. P.W.23 Psi Baliram Gitte Who Was Present At The Time Of
Excavation Work On The Next Day Says That, The Intimation Given

By Tukaram Patil Was Treated As Accidental Death And It Was Registered As A.D.
No. 30 Of 2005. It Was Handed Over To P.W.24 Asi Arjun

Bongale For Inquiry. These Two Persons So Also The Tahsildar Do Not Say That
On 03-06-2005 They Had Given Any Kind Of Intimation To

Accused No.1 That, They Would Be Carring Out Excavation Work And He Should
Remain Present. It Is Also To Be Noted That None Of These

Two Police Officers Say That, After 03-06-2005 They Had Made Inquiry With
Accused No.1 As To Whose Skeletons Are. Here In This Case The

First Information Report Has Been Lodged By P.W.7 Suresh On 07-06-2005. Then
What Kind Of Inquiry In Respect Of Skeletons Were Done By

These Two Police Officers From 03-06-2005 To 07-06-2005 Has Not Come On
Record. Therefore, We Are Required To Consider The Further

Evidence From 07-06-2005.

17. The Evidence In Respect Of Activities Which Occurred From 07-06-2005 I.E.
From The Date Of The First Information Report Or Even Prior To
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That, I.E. Since When Deceased Taramati Has Allegedly Went Missing From
28-05-2001 Are Required To Be Considered. In Order To Prove What

Had Happened Between 28-05-2001 To 07-06-2005, The Prosecution Is Relying
The Testimony Of P.W.7 Suresh Rangnath Mandlik, P.W.11 Suresh

Sahadu Mandlik, P.W.15 Housabai Dattatraya Gaikwad And To Some Extend
P.W.22 Rohini Gorakh Gadekar, The Daughter Of Deceased. As Per

The Testimony Of P.W.7 Suresh Mandlik, He Had Seen Accused No.1 With
Taramati And When Asked About Him, Taramati Had Told Him The

Name Of Accused No.1 And Also Told That He Would Be Helping Her In
Purchasing House. Except The Said Fact She Has Not Disclosed As

Regards The Relationship Between Her And Accused No.1l. P.W.22 Rohini, The
Daughter Also Says That, She Had Seen Accused No.1 In The

House Of Deceased When She Was Pregnant. She Had Heard The Conversation
Between Taramati And Accused In Respect Of Construction Of

A House. These Two Things Per Se Cannot Attribute Anything Towards Accused
No.1.

18. P.W.7 Suresh Mandlik Has Deposed That, On 04-06-2001 Son Of Taramati
Went To Him And Told That, Taramati Has Not Returned Since 28-

05-2001. Important Point To Be Noted Is That, He Is Also Residing In Sangamner
And Taramati Was Also Residing In Sangamner. Then The

Question Arises As To Why The Son Of Taramati Had Not Informed About Missing
Of His Mother Since 28-05-2001 Till 04-06-2001 To Her

Brother. Further According To The Informant They Had Searched For Taramati Till
20-11-2001 And Then He Lodged Missing Report On 21-11-

2001. Interesting Point To Be Noted Is That, In Para 03 Of The Examination-In-
Chief Of The Informant He Says That, On 21-11-2001 He Lodged

The Complaint In The Police Station Against Accused No.1 Stating That, He Had
Committed Murder Of Taramati To Grab Ornaments And Money

From Taramati. Accordingly The Criminal Case Was Filed In The Court Against
The Accused No.1 And He Was Tried. If This Fact Is Taken As

True Then How He Could Have Filed Fir (Exhibit 52) On 07-06-2005 Is A
Question. Further This Fact Is Also Mentioned In His Fir (Exhibit 52),

However It Appears That, The Certified Copy Of The Judgment In That Case Has
Not Been Filed On Record. Further There Is No Explanation By

Prosecution As To How Accused Could Have Been Tried For The Second Time For
The Murder Of Taramati? However, It Appears That An Order
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Dated 18-07-2006 Passed By Deputy Secretary To The Government Of
Maharashtra Home Department Has Been Produced At Exhibit 155

Wherein It Is Stated That, The Report That Was Lodged Under Section 364 Of
Indian Penla Code Against The Accused No.1 And He Was

Acquitted By Additional Sessions Judge, Sangamner In Sessions Case No. 08 Of
2002, On 29-10-2004. That Means, That Fir Was Not For The

Offence Punishable Under Section 302, 201, 392 Read With 34 Of The Indian
Penal Code, And Therefore, In The Exercise Of Powers Conferred

Under Section 300 Of Code Of Criminal Procedure The Government Had Accorded
Consent To Prosecute Accused No.1 In The Present Case That

Is Sessions Case No. 27 Of 2005. What Is Exaggerated By The Informant Is That
In His Earlier Report, He Had Also Stated That Accused No.1

Had Committed Murder Of Taramati.

19. Accused No. 1 Was Tried And Acquitted For The Offence Punishable Under
Section 364 Of Indian Penal Code, Earlier In Said Sessions Case.

The Report In That Case Was Also Investigated And Charge-Sheet Was Filed After
Due Investigation. Under Such Circumstance, It Is Hard To

Believe That There Was No Investigation About Whereabouts Of Taramati.
Accused No. 1 Ought To Have Been Interrogated At That Time Also.

There Is No Evidence To Ascertain What Was The Stand Of The Prosecution In
Respect Of Taramati In That Case. Therefore, Every Prosecution

Story In This Case Is Tainted With Doubts.

20. As Per The Testimony Of P.W.11 Suresh And P.W.15 Housabai They Both Have
Seen Taramati Lastly On 28-05-2001. P.W.15 Housabai

Gaikwad Has Stated That, She Had Seen Accused No.1 With Taramati Earlier, And
Therefore, She Was Knowing Him. On The Day Of Incident

Taramati Left The Her Usual Place Of Business Around 04.30 P.M. In Clear Words
She Does Not Say That, She Had Seen Accused No.1 With

Taramati At 04.30 P.M. Therefore, Her Testimony Cannot Be Taken On The Point
Of 'Last Seen Together'. P.W.11 Suresh Says That, On 28-05-

2001 He Was Taking Passengers For Akole Trip In His Jeep Around 05.00 To
05.30 P.M. At That Time His Cousin Sister Taramati Came And She

Wanted To Go To Akole. Taramati Along With Accused No.1 And One Lady Sat In
His Jeep For Going To Akole And He Left All Of Them To

Akole Around 06.30 P.M. According To Him P.W.7 Suresh Had Made Enquiry With
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Him Three To Four Days After 28-05-2001 About Taramati

And At That Time Itself He Had Told The Informant That He Had Seen Taramati
Along With Accused No.1 And One Lady And He Had Dropped

Them At Akole. As Per His Version Informant Had Lodged The Report With
Sangamner Police Station Thereafter. Interesting Point To Be Noted Is

That The Investigating Officer Who Had Investigated The Earlier Case That Is For
The Offence Punishable Under Section 364 Of The Indian Penal

Code, Has Not Been Examined In This Case. In Spite Of A Specific Information
That, Deceased Was Seen With Accused No.1, What Inquiry He

Had Made With Accused No.1 Ought To Have Come On Record In This Case Also.
P.W.7 Suresh Rangnath Mandlik Does Not Corroborate To

What P.W.11 Suresh Sahadu Mandlik Is Saying Regarding Passing Of His
Information Regarding Taramati Going With Accused No.1 On 28-05-

2001. On The Contrary The Testimony Of The Informant Would Show That, After
He Came To Know About The News Clipping On 06-06-2005

And Lodging The Report To Police (Exhibit 52) When They All Had Gone To Make
Inquiry With Accused No.1, At That Place P.W.11 Suresh

Sahadu Mandlik Had Disclosed That, He Had Seen Taramati With Accused No.1
On The Day When She Went Missing. P.W. 11 Suresh Is The

Only Witness Who Is Disclosing The Fact That Taramati Went To Akole With
Accused No. 1 From Sangamner In That Day. He Being Cousin

Brother Of Deceased, Possibility Of Planting Him Or He Being A Got Up Witness
Can Not Be Ruled Out. If We Ignore His Evidence, Then There

Is Nothing In The Prosecution To Connect The Accused No. 1 With The Crime. It
Appears That Under Forced Circumstance, Prosecution/

Investigating Agency Was Required To Take Help Of Theory Of 'Last Seen
Together'. One More Fact That Is Required To Be Noted Is That, Here

In This Case The Dead Body Was Not Found But Whatever Is Found Is The
Skeleton. On The Basis Of Skeleton It Has Not Been Ascertained As

To When The Death Would Have Occurred. What Was The Cause Of Death?
Therefore, In Order To Press The Theory Of 'Last Seen Together' Is

Hard To Apply In Such Case. In State Of U.P Versus Satish, Reported In A.I.R.
2005 S. C. 1000, It Has Been Held That,

a??The Last Seen Theory Comes Into Play Where The Time-Gap Between The
Point Of Time, When The Accused And The Deceased Were Seen
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Last Alive And When The Deceased Is Found Dead Is So Small That Possibility Of
Any Person Other Than The Accused Being The Author Of The

Crime Is Impossible.a??

Therefore, Here The Time Of Death Is Uncertain And Therefore Only a??Lastly
Seena? Is Different From a??Last Seen Togethera? Theory

Which Can Be Invoked In A Criminal Trial.

21. The Last Point On Which The Prosecution Is Further Relying Is The Discovery
Of Ornaments Of Deceased At The Behest Of Accused No.1.

In Order To Prove The Same, The Prosecution Has Examined P.W.3 Bharat Jadhav
- The Panch Witness, P.W.12 Balasaheb Ramkisan Papal, Also

The Panch To The Memorandum (Exhibit 42). Both These Withesses Have Stated
That, While In Police Custody The Accused Has Given

Memorandum That He Has Sold The Ornaments To A Goldsmith From Sangamner
Namely Dnyaneshwar Jankiram Kajale. After The Memorandum

(Exhibit 41) Was Reduced Into Writing, All Of Them Proceeded Towards The Shop
Of The Goldsmith. Said Goldsmith Had Admitted That, The Gold

Ornaments Have Been Sold In The Year 1998 By Accused To Him On The Pretext
That He Was In Need Of Money For The Iliness Of His Wife,

When The Gold Ornaments Were Produced. He Also Told That, On The Second
Occasion I.E. In 2001 Again The Accused Had Sold Gold

Ornaments Under The Pretext That His Son Is Ill. The Prosecution Intends To
Connect The Ornaments Allegedly Sold By The

Accused In 2001 To This Case. As Per Memorandum Panchanama (Exhibit 42)
What Has Been Produced Is 190 Gold Bids, Other 04 Bids, 02 Gold

Ornaments That Is Part Of Mangalsutra, A Pair Of Ear Tops And Four Silver Foot
Rings Were Seized. The Surprising Part Which Creates Every

Kind Of Doubt Over The Said Memorandum And Panchanama Is That The Murder
Was Allegedly Committed In 2001, The Gold Ornaments Were

In Fact Sold At That Time And They Were Not Hypothecated Or Mortgaged To The
Goldsmith. Then The Question Is Why The Goldsmith Will

Keep Those Articles In The Same Form Till 2005. Here In This Case Unfortunately
The Said Goldsmith Dnyaneshwar Kajale Has Not Been

Examined. He Could Have Thrown Light On The Point As To Why He Had Not
Made Ingots Of All Those Articles When As Per Panchanama

(Exhibit 42) He Had Made Statement Before The Panchas That The Accused Had
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Given The Ornaments For Melting To Him. An Ordinary

Goldsmith Will Not Behave In Such Manner, When The Gold And Silver Articles
Are Sold To Him. Therefore, Such A Memorandum And

Panchanama On Which There Are Every Kind Of Clouds Of Doubt, Cannot Be
Relied Upon. It Rather Cast Doubt Over The Investigation Also.

22. As Per The Prosecution Story The Police Had Excavated The Land After The
Information Was Lodged And The Bones And The Saree As Well

As The Other Articles Were Found. The Saree As Well As Gold Ornaments Have
Been Identified By The Witnesses But Merely On The Ground Of

Identification Of The Saree And The Ornaments After Such A Long Period It Can
Not Be Said That The Prosecution Is Established. The Cause Of

Death Is Not Proved. Merely On The Basis Of Buried Skeleton, It Can Not Be
Concluded That Death Was Homicidal. The Evidence Led By The

Prosecution Is Absolutely Not Convincing / Trustworthy. The Chain Of
Circumstances Is Not At All Pointing Finger Towards The Accused No.1

Being The Only Author Of The Crime. What Was The Role Played By Accused No.2
Has Also Not Been Stated By Anybody. There Is Absolutely

No Evidence On That Point. It Can Rather Be Said That, Even Only On The Basis
Of Saree, Blouse It Cannot Be Stated That, The Said Skeleton

Was Of Taramati. The Identification On The Basis Of Super Imposition Could
Have Been Done But Unfortunately The Said Piece Of Evidence Has

Not Come On Record. Therefore, With Such Kind Of Scanty Evidence It Cannot
Be Stated That The Evidence Adduced By The Prosecution Was

Sufficient To Prove The Charge Against Both The Accused Beyond Reasonable
Doubt.

23. The Learned Trial Court Has Rightly Acquitted Accused No.2 Because It Is
The Possible View That Could Have Been Taken In Respect Of

Him On The Basis Of Evidence Adduced. However, The Learned Trial Court Erred
In Believing In The Evidence On Last Seen Together, Discovery

Of The Skeleton From The Field Of Accused No.1 And The Discovery Of
Ornaments Of The Deceased Allegedly Done By Accused No.1.

Therefore, The Conviction Against The Accused No.1 Deserves To Be Set Aside.
His Appeal Deserves To Be Allowed. We Therefore Proceed To

Pass Following Order.

A (1) Criminal Appeal No. 315 Of 2012 Filed By The State Is Hereby Dismissed.
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(2) Criminal Appeal No. 260 Of 2016 Filed By Original Accused No.1 Annasaheb
@ Macchindra Pandurang @ Muktaji Vaidya Is Hereby Allowed.

(3) The Conviction To The Appellant Under Section 302, 201 Of Indian Penal
Code Awarded By Additional Sessions Judge In Sessions Case No. 27

Of 2005, Dated 05-11-2011 Is Hereby Quashed And Set Aside.

(4) The Appellant Stands Acquitted Of The Offences Punishable Under Section
302, 201 Of The Indian Penal Code.

(5) He Be Set At Liberty, If Not Required In Any Other Case.
(6) The Fine Amount Paid By Him, If Any, Be Refunded To Him.

(7) He Should Execute P. R. Bond Of Rs.15,000/-(Fifteen Thousand) Under
Section 437 a?" A Of The Code Of Criminal Procedure And The

Duration Of The Said Bond Would Be For Six (06) Months.

(8) It Is Clarified That, Order As Regards Disposal Of Muddemal Is Concerned
Passed By The Learned Additional Sessions Judge, Sangamner Is

Hereby Maintained.

(9) Fees Of The Amicus Curiae Is Hereby Quantified At Rs.5,000/- (Rupees Five
Thousand Only), Which Should Be Paid Through High Court Legal

Services Authority, Sub-Committee, Aurangabad.
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