» Company : CourtKutchehry
Cou *jmkut(:hehry Website : www.courtkutchehry.com
corr Printed For :
Date : 17/08/2026

(1991) 10 P&H CK 0002
In the Punjab And Haryana At Chandigarh
Case No : Letters Patent Appeal 2054 of 1989

State of Punjab and Another APPELLANT
Vs
Hans Raj Mittal RESPONDENT

Date of Decision : 29-10-1991

Acts Referred:
Constitution of India, 1950 — Article 309
Punjab Civil Services Rules — Rule 3.17A, 4.23, 6

Citation : (1994) 1 ILR (P&H) 299
Hon'ble Judges : Jawahar Lal Gupta, J;1.S. Tiwana, J
Bench : Division Bench

Advocate : S.S. Saron, D.A.G, for the Appellant; R.L. Sharma, for the
Respondent

Judgement

Jawahar Lal Gupta, J.—The Respondent herein served the State of Punjab from
September 6, 1954 to June 27, 1977. His claim for pension and other retirement
benefits having been declined by the state of Punjab, he filed a writ petition in
this Court, which was allowed by the learned Single Judge,--vide his judgment of
September 11, 1989. Aggrieved by the judgment of the learned Single Judge,
the State of Punjab has come up in this appeal.

2. A few facts may be noticed. The Respondent was appointed as a teacher on
September 6, 1954. On September 13, 1960, he was promoted to the rank of a
Master. At the expiry of one year, he was confirmed with effect from September
12, 1961. On October 1, 1966, the Respondent was appointed as a Lecturer, On
February 12, 1972, he was promoted to the post of Headmaster, On September
23, 1974, he was appointed to the Punjab Education Service Class-II. While he
was working in Class-1I, the Respondent was appointed, is Chairman of the
Punjab Subordinate Service Selection Board (hereinafter referred to as '"the
Board'"),--vide orders dated, October 15, 1974. The terms of appointment were
also notified under, Article 309 of the Constitution by a notification of the same
date, viz. October 15, 1974. On having joined as Chairman of the Board, the
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Respondent sought premature retirement from government service. When his
request in this behalf was not accepted by the State Government, he submitted a
resignation,--vide his latter dated May 23, 1975. On December 2, 1975, the
resignation tendered by the Respondent was accepted by the State Government
with effect from May 29, 1975. Even though the Respondent had not yet
completed the requisite term of three years for which he had been appointed as
Chairman of the Board, his services as such were terminated,--vide orders dated
June 27, 1977. On August 17, 1977, he applied for the grant of pension.
Repeated reminders and representations having elicited no response, he
approached this Court through C.W.P. No. 464 of 1982 and prayed for the issue
of an. appropriate writ, direction or order declaring that he was entitled to the
payment of pension and gratuity.

3. The learned Single Judge having upheld the claim of the Respondent, the
State of Punjab has filed the present appeal.

4. Mr. S.S. Saron, learned Deputy Advocate General appearing for the Appellants
has contended that the Respondent haying resigned from Government service
and his resignation having been accepted with effect from May 29, 1975, the
period of service from September 6, 1954 to May 29, 1975 does not qualify for
the grant of pension. Further the services of the Petitioner having been
terminated on June 27, 1977, no claim for the grant of pension whatsoever was
made out. In support of his contention, the learned Counsel has felled on the
provisions of Rule 3.17-A (v). Mr. R.L. Sharma, on the other hand, has contended
that under the rules, the claim for (pension etc. has been rightly upheld by the
learned Single Judge.

5. The relevant provisions deserve to be noticed. Rule 3.17-A (V) of the Punjab
Civil Services Rules, Vol. II provides as under:

3.17-A (1) Subject to the provisions of Rule 4.23 and other rules and except in
the cases mentioned below, all service rendered on establishment, interrupted or
continuous, shall count as qualifying service:

(i) to (iv) xx xx XX

(v) Service preceding resignation except where such resignation is allowed to be
withdrawn in public interest by the appointing authority as provided in the
relevant rules or where such resignation has been submitted to take up, with
proper permission, another appointment whether temporary or permanent under
the Government where service qualifies for pension.

6. In addition to the above, the terms and conditions of service of the
Respondent were prescribed under the Proviso to Article 309 of the Constitution
by a notification dated October 15, 1974. The terms and conditions were thus
statutory. Rule 6 of this notification provides as under:

6. Pension.--A person who immediately before the date of assuming office as
Chairman or member was in the service of the State Government shall be
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deemed to have retired from service, on the date of superannuation and his
service as Chairman or member up to the said date, shall be reckoned continuing
approved service counting for pension in the service to which he belonged.

7. On a perusal of Rule 3.17-A(1), we find that all service rendered on
establishment, interrupted or continuous has to count for pension. Sub-clause
(v) contains an exception. It excludes the service preceding the resignation.
However, there is an exception even to this exclusion. In a case where a
resignation is allowed to be withdrawn in public interest, the exception contained
in Sub-clause (v) is not attracted. Similarly, in a case where resignation has been
submitted to take up with proper permission, another appointment whether
temporary or permanent under the Government... the service preceding the
resignation shall count for computation of pension. In the present case, the
Respondent was working in the Education Department since September 6, 1954
and he had submitted his resignation only for the purpose of joining an
appointment under the Government. This appointment as Chairman of the Board
had been made by the Government itself. The appointment having been made by
the Government itself, "the proper permission" as contemplated under the rules
was impliedly there. In this situation, we are of the considered view that the case
of the Respondent fell within the exception carved out in Sub-clause (v). The
Respondent had resigned to take up another appointment under the Government
with its permission and as such the period of service preceding the resignation
had to count as qualifying service for the determination of pension.

8. A perusal of Rule 6, as contained in the notification of October 15, 1974,
further shows that a person, like the Respondent, who immediately before the
date of assuming office as Chairman was in the service of the State Government
is to be "deemed to have retired from service on the date of
superannuation...."This provision, in our view, has been made to ensure that the
legitimate claim to pension etc. which has been earned by a person is not
defeated. It introduces a fiction in as much as it provides that, the person
concerned "shall be deemed to have retired from service on the date of
superannuation." This might have entitled the Respondent to claim that by legal
fiction he is deemed to have continued in service till he attained the age of
superannuation, viz. 58 years. However, no such claim having been made in the
writ petition or before the learned Single Judge, we do not consider it necessary
to go into the matter any further. However, a perusal of the rule further shows
that the Respondent "service as chairman up to the said date (which in our
opinion is the date on which he attained the age of superannuation) shall be
reckoned as continuing approved service counting for pension in the service to
which he belonged." In view of this provision, the Respondent's service as
Chairman from October 15, 1974 till June 27, 1977 has to be considered as a
part, of the service to which he belonged i.e. P.E.S. Class-1I. Consequently, under
the provisions of Rule 3.17-A and Rule 6, the Respondent's service from
September 6, 1954 to June 27, 1977 qualifies for pension and other retirement
benefits. We are of the considered view that the finding recorded by the learned
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Single Judge is in strict conformity with the rules and cannot be assailed on any
of the grounds urged by the learned Counsel for the Appellant.
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