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Judgement

1. Heard.

2. The petitioner has challenged the vires of Section 3(2) of Madhya Pradesh
Vidyut Shulk Adhiniyam 2012.

3. The State Legislature enacted an Act named as Madhya Pradesh Vidyut Shulk
Adhiniyam 2012 (hereinafter referred to as "Act of 2012"). The object of the Act
to provide for the levy of a duty on sale or consumption of electricity in the State
of Madhya Pradesh. Section 3(2) of the Act of 2012 reads as under :-

(2) Every consumer consuming electricity obtained through open access from
outside the state shall pay every month to the State Government at the
prescribed time and in the prescribed manner a duty calculated at the rates
specified in Part-B of the Schedule on the units of electricity consumed by him.

4. The contention of the learned counsel for the petitioner is that the petitioner
has been receiving electricity from outside of the State and it is consumed for
captive purpose. Hence, the State legislature is not empowered to levy duty.
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Section 3(2) of the Act of 2012, which empowered the State to levy duty is ultra
vires in view of the Entry-53 of List II (State List) of Seventh Schedule.

5. We are not in agreement with the argument advanced by the learned counsel
for the petitioner. Entry-53 of List II (State List) of Seventh Schedule of the
Constitution of India reads as under :-

53. Taxes on the consumption or sale of electricity.

6. The entry empowers the State to collect levy taxes on the consumption of
electricity. In the aforesaid entry, there is no mention to the fact that if the
person is receiving electricity from outside of the State, then the levy could not
be imposed. The mandate is that the State can levy duty on consumption of
electricity. Admittedly, the petitioner has been consuming the electricity even
though it has received the aforesaid electricity from the outside of the State.

7. The aforesaid point has been considered by the Hon''ble Supreme Court in the
case of State of A.P. Vs. National Thermal Power Corporation Ltd. and Others, .
In the aforesaid case, Hon''ble Supreme Court has held as under :-

31. Though it may be permissible to fix the situs of sale either by appropriate
State legislation or by Judge-made law as held by the majority opinion in 20th
Century Finance Corpn. case we would like to clarify that none of the two can
artificially appoint a situs of sale so as to create territorial nexus attracting
applicability of tax legislation enacted by any State Legislature and tax an inter-
State sale in breach of Section 3 of the CST Act read with Articles 286(2) and
269(1) and (3) of the Constitution. No State legislation, nor any stipulation in
any contract, can fix the situs of sale within the State or artificially define the
completion of sale in such a way as to convert an inter-State sale into an intra-
State sale or create a territorial nexus to tax an inter-State sale unless permitted
by an appropriate Central legislation. But this is exactly what the definition of
"consumer" in Section 2(a) of the M.P. Electricity Duty Act, 1949 has done. The
definition of consumer has been artificially extended to include any person who
receives electrical energy (without regard to its consumption) and also to include
a person who, receiving the electrical energy in bulk, forwards it onwards for
distribution, (without regard to the fact whether it is transmitted outside the
State and whether the electricity is or is not consumed within the State). The
same definition has been adopted in the M.P. Upkar Adhiniyam, 1981. This
definition of consumer shall have to be read down as including within it only such
persons who receive the electricity for consumption or distribution for
consumption within the State. Without such reading down, the definition of
"consumer" would be rendered ultra vires of Articles 286 and 269 of the
Constitution read with Section 3 of the Central Sales Tax Act, 1956.

8. Constitution Bench of Hon'ble Supreme Court has clearly held that the
persons who receive the electricity for consumption or distribution for
consumption within the State would be covered under the entry. Up to that
extent the State is competent to levy the duty. In such circumstances, in our
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opinion, the argument of the learned counsel for the petitioner is not acceptable.

9. Learned counsel for the petitioner further submitted that the section is ultra
vires to Article 14 of the Constitution.

10. It is a vague argument. The entry empowers the State to levy duty as
discussed above and as held by the Constitution Bench of the Hon''ble Supreme
Court, the State legislature is empowered to impose the duty if the consumption
or distribution of electricity is within the State. Apart from this, it is admitted fact
that the petitioner has been receiving electricity from outside of the State of
Madhya Pradesh. At that point of time no levy was imposed and if no levy was
imposed in the State of Madhya Pradesh also, in such circumstances, the
petitioner would be beneficiary in contrast to the other consumers, who have
been consuming electricity within the State of Madhya Pradesh which is received
from the outside of State.

11. Consequently, we do not find any merit in this petition. It is hereby
dismissed. No order as to costs.
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