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Judgement

Muttusami Ayyar, J.—Appellants are brothers and respondents are the sons of
the second appellant Natesayyan. Respondents sued

appellants for partition, and the question raised for decision in this appeal is
whether the suit is maintainable under the Mitakshara law.

2. The property, of which partition is decreed by the Subordinate Judge, is
admittedly ancestral, and it is conceded that if the second appellant had

no brothers the suit would lie. The contention on appellant"s behalf is that when
the father has brothers, and when he is alive, the sons cannot

enforce partition against his will according to the Mitakshara. We are of opinion
that both in principle and on authority the contention must be

disallowed. The son's right to demand partition from his father arises from the
coparcenary right of the former by birth, and it is confined to

ancestral property, because the son and the father confer equal spiritual benefit
upon the grandfather and ancestors and they have equal right in

such property, whilst in paternal property the father has a dominant right as its
acquirer. The basis on which the son''s right of partition rests is the

same whether the father has brothers or not and there is therefore no legal
foundation for the contention.
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3. It is further at variance with placita 8 and 11, Mitakshara, Chapter I, Section V.

4. Placitum 8 shows that the partition takes place by the will of the son, though
the mother is capable of heaving more sons and the father does not

desire partition.

5. Placitum 11 refers to Manu, IX, 209, and draws an inference from it to. the
effect that the father, however reluctant, must divide with his sons,

at their pleasure, effects acquired by the paternal grandfather.

6. Ptaciturn 3 refers to the Smriti of Yajnavalkya to the effect that the ownership
of father and son is the same in land which was acquired by the

grandfather. Placitum 5 contains Vigyaneswara's comment upon it. ""In such
property which was acquired by the paternal grandfather through the

acceptance of gifts, by conquest or other means, the ownership of father and son
is notorious and therefore partition does take place. For, or

because, the right is equal or alike, therefore partition is not restricted to be
made by the father's choice nor has he a double share.

7. Thus, the Smritis of Yajnavalkya and Manu, as commented on in the
Mitakshara, recognise the son''s right to enforce partition against the

father''s will of Immovable property acquired by the paternal grandfather on the
ground that they have equal ownership in the same.

8. Appellant's pleader relies in support of his contention on placita 1, 2, and 6.

9. Placitum 1 refers to the equal division of paternal estate and states that a
special rule is propounded by Yajnavalkya concerning the division of

grandfather's effects among grandsons. That special rule is among grandsons by
different fathers, the allotment of shares is according to the fathers.

Placitum 2 comments upon that rule and explains and illustrates it. Placitum 6
repeats the rule. It is contended that since the grandson''s share has

to be carved out of the father"s allotment, there can be no partition at the
instance of the grandson when the father is alive, has brothers and does

not desire partition, and consequently, the son's right of partition is taken away
in the case suggested. Reliance is placed in support of this view on

a passage in Mayne''s treatise on Hindu Law, Section 432, and on West and
Buhler, page 295. This suggestion rests on a misconception of the

reason of the special rule, Placitum 2 commences with the words,
grandsons have by birth a right in the grandfather''s estate equally with

although

the sons,""and goes on to say"" still the distribution of the grandfather's
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property must be adjusted through their fathers and not with reference to
themselves.

10. Thus the very text which prescribes the special rule postulates the existence
of the equal right of father and son in the grandfather''s property, It

is therefore not correct to in for from the text a negation of that right. It is then
asked how is the father''s allotment to be ascertained if he does not

desire partition? The answer is it is to be ascertained against his will, leaving
him, after the son separates, to reunite with his brother if ho desires to

do so, or in the same way in which a brother'"s share is ascertained when one of
three or more brothers desires partition and the others desire to

continue in coparcenary, The right to demand partition is in the son and it is by
his will, and not by the father's desire, the partition takes place.

Placitum 8 gives the same answer.

11. It is again asked why then is division per stripes enjoined between class and
class whilst partition per capita is prescribed among the sons of

the same father?

12. The answer is that a coparcenary family is, according to Hindu theory, to be
disintegrated in the same manner in which it is constituted. When

several brothers or sons of the same father live in union by choice, on the
understanding that when they elect to separate, they are to take equal

shares in their father's property, we havo before us a coparcenary family in its
simplest form. When the brothers have sons, grandsons and great-

grandsons who stand in their shoes by right of representation, we have a
coparcenary family in its complex form. When death removes some and

birth introduces others, the complexity is enhanced. According to Hindu law,
partition is but a mode whereby the coparcenary family is

disintegrated into individual or single families, without prejudice to the natural
rule of inheritance that sons take like shares in their father's property.

Hence it is that division per stripes is sanctioned between class and class, in
order that no violence may be done to the understanding on which the

coparcenary family was first constituted.

13. Appellants' pleader next lays stress on placitum 3, Section 5, chapter I. In
this placitum the commentator anticipates an objection and answers

it, and the rule of decision is to be sought for, not in the anticipated objection but
in the answer given to it. The first part of the placitum. states the
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objection and the answer to it is contained in these words. To obviate this doubt
the author Yajnavalkya says ""for the ownership of father and son

is the same in land which was acquired by the grandfather"" implying thereby
what is" stated in placitum 5. "" For, or because, the right is equal or

alike, therefore partition is not restricted to be made by the father"s choice nor
has he a double share."" Thus it appears to us that on the correct

interpretation of Section V, chapter, I, Mitakshara, there is no exception to the
rule that a son is entitled to demand partition from his father of

ancestral property.

14. The foregoing is the view taken by this Court in 1862 in Nagatinga Mudali v.
Subbiramaniya Mudali 1 M.H.C.R. 77 In that case the ancestor

who acquired the property was one Tirumalai Mudali who died many years
before, leaving two sons, the defendants Subramania and Veerasami.

The defendant Subramania had two sons, one named Perumal, the plaintiff''s
father who died in 1850, the other was fche defendant Dharmalinga.

It was held by Sir Colley Scotland, C.J., and Bittleson, J., that a grandson may by
Hindu law maintain a suit against his grandfather for compulsory

division of ancestral family property. The same view of the law under the
Mitakshara was also taken by the Full Bench of the High Court at

Allahabad in Jogul Rishora v. Shib Sahai ILR 5 All. 430 and Viramitrodaya,
chapter II, part 1, verse 23, is also cited in support of the decision. A

similar view was also expressed in Laljeet Singh v. Rajcoomar Singh 12 B.L.R.
373. We should have considered ourselves concluded by authority

had it not been for the decision of the majority of the High Court at Bombay in
Apaji Narhar Kulkarni v. Ramchandra Ravji Kulkarui ILR 16 Bom.

29. After carefully reading the judgments in that case and comparing them with
the Mitakshara and the decision in Nagalinga, Mudali v.

Subbiramaniya Mudali 1 M.H.C.R. 77 we agree in the opinion of Mr. Justice Telang
who has reviewed at length all the authorities on the subject

and dissented from the conclusion arrived at by the majority of the Court. This
appeal must therefore fail and we dismiss it with costs.
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