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Judgement

Shiv Kumar Sharma, J.—Heard learned Counsel for the appellant.

2. The appellant seeks to set aside the order dated March 10, 206 of the learned
Single Judge, whereby restoration application submitted by the appellant was
dismissed.

3. Contextual facts depict that against the order of learned Additional District
Judge No. 3, Kota Civil Misc. Appeal No. 3407/2005 came to be filed by the
appellant on November 28, 2005. On December 19, 2005 when the Civil Misc.
Appeal was listed, the appellant and his counsel did not appear and the appeal
was dismissed in default. The appellant moved an application seeking restoration
of the appeal on January 3, 2006, but the learned Single Judge vide order March
10, 2006 dismissed the restoration application. Against this order of the learned
Single Judge that the instant special appeal has been preferred by the appellant.

4. The appellate Court was dismiss the appeal in default under Order XLI Rule 17
CPC on the ground of absence of he appellant and his counsel, but appeal once
dismissed in default may be readmitted under Order XLI Rule 19 CPC. We think
that justice oriented approach is required while deciding the application seeking
restoration.

5. The Apex Court in Special Leave to Appeal Civil Appeal No. 872/2004 State v.
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Khan allowed restoration of the petition by a brief order dated February 8, 2004,
that reads as under:

High Court ought to have condoned the delay and restored the matter. High
Court not having done so, we do it now.

6. Following ratio indicated by their Lordships of the Supreme Court in State v.
Sal Khan, we allow the instant appeal and set aside the impugned order dated
March 10, 2006. We restore the appeal to its original number. The matter may
now be placed before the learned Single Judge.
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