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Judgement

Rohit Ranjan Agarwal, J

1. These five connected writ petitions arise out of common order dated
01.05.2024 passed by Civil Judge (Senior Division), Gorakhpur allowing Misc.
Case No0s.292 of 2023, 293 of 2023, 294 of 2023, 295 of 2023 and 296 of 2023
arising out of Original Suit Nos. 316 of 1988, 318 of 1988, 323 of 1988, 324 of
1988 and 325 of 1988, directing for registration of decree dated 30.05.1988 and
12.08.1988 under Section 17(1) of Registration Act, 1908 (hereinafter called as
“Act of 1908").

2. The facts, giving rise to these writ petitions, are that one Bharat Bhushan
Jindal filed Original Suit No.316 of 1988 against Sardar Daleep Singh, Surjeet
Singh and Bramh Gyan Singh claiming relief of declaration in respect of Plot
No.51M measuring 3.15 acres and also sought a decree of permanent prohibitory
injunction restraining defendants from interfering in his peaceful possession.

3. Similarly, Bhavnesh Kumar Jindal instituted Original Suit No.318 of 1988 for
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the same relief against Sardar Daleep Singh, Surjeet Singh and Bramh Gyan
Singh. Suit No.323 of 1988 was instituted by Vinod Kumar Jindal against the
aforesaid three defendants for the same relief.

4. Suit No. 324 of 1988 was instituted by Ramesh Kumar Jindal for the same
relief against Sardar Daleep Singh, Surjeet Singh and Bramh Gyan Singh. While
Lachman Das Jindal filed Suit No.325 of 1988 against the aforesaid three persons
for the same relief of declaration and prohibitory permanent injunction in the
Court of Civil Judge, Gorakhpur.

5. All the five suits were contested by the defendants and they filed their written
statement admitting the plaint averment. However, in Suit N0.316 of 1988, a
compromise application was filed on 30.05.1988 and the said suit was decreed
on the basis of compromise entered between the parties on 30.05.1988 while the
other Suit Nos.318 of 1988, 323 of 1988, 324 of 1988 and 325 of 1988 were
decreed on 12.08.1988 on the basis of admission made by the defendants in
their written statement under Order XII, Rule 6 C.P.C.

6. Against the judgment and decree dated 30.05.1988 and 12.08.1988, no
appeal was preferred by the defendants and the judgment became final between
the parties inter se.

7. The plaintiff of the aforesaid suits filed an application on 25.09.2023 before
the Court of Civil Judge (Senior Division) Gorakhpur which was registered as
Misc. Case No0.292 of 2023, 293 of 2023, 294 of 2023, 295 of 2023 and 296 of
2023 for sending the file to the District Magistrate/Additional District Magistrate
(Finance & Revenue) Gorakhpur for registration of decree under Section 17 of Act
of 1908. The application moved by plaintiff has been allowed by Civil Judge
(Senior Division) Gorakhpur by the orders impugned dated 01.05.2024, hence
these writ petitions.

8. Learned counsel for the petitioner submitted that neither the consent decree
nor any judgment or decree of the Court passed on the basis of admission of the
party is necessary to be registered under Section 17(1) of the Act of 1908.
According to him, Section 17(2)(vi) of Act of 1908 is an exclusion clause, which
provides that any decree or order of a Court need not to be registered. It is also
contended that in the application moved by plaintiff for registration of the
document, legal heirs of Surjeet Singh, who was defendant No.2 in the suit, has
not been impleaded as a party and thus the order has been passed without
impleading the necessary parties.

9. He then contended that Section 23 of Act of 1908 provides for the time for
presenting documents for registration, which is four months from the date of
such decree or order. Reliance has also been placed upon provision of Section 32
of the Act of 1908 i.e. person who shall present document for registration. It is
not the Court who shall send the document for registration. Reliance has been
placed upon judgment of Apex Court dated 20.12.2024 rendered in Civil Appeal
No0.14808 of 2024 (Mukesh vs. State of Madhya Pradesh & Anr.).
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10. Learned counsel for respondent No.1 submitted that Section 17(1)(e) of Act
of 1908 requires registration of non-testamentary instruments that transfer or
assign Court’s order, decree or award. This includes cases where the decree,
order or award creates, declares, assigns, limits or extinguish any right, title or
interest in the movable property. According to him, except the compromise
decree having been passed in Suit N0.316 of 1988, rest of the suits were decreed
on the basis of admission of the defendants under Order XII, Rule 6 C.P.C.
According to him, provision of Section 17(2)(vi) would not apply and registration
is mandatory. It is also contended that as the name of plaintiff was not being
recorded in revenue records despite the fact that decree is of the year 1988, the
application was moved before the Court concerned for getting the decree
registered.

11. I have heard the respective counsel for the parties and perused the material
on record.

12. The issue for consideration before this Court is, “whether the judgment and
decree of the year 1988 needs registration under Section 17(1) of the Act of
1908 being the compromise decree or otherwise?”

13. Before adverting to decide the issue in hand, a glance of Section 17(1)(e),
17(2)(vi), Sections 23 and 32 of the Act of 1908 would be necessary for the
better appreciation of the case which are extracted hereas under :

“17. Documents of which registration is compulsory.—(1) The following
documents shall be registered, if the property to which they relate is situate in a
district in which, and if they have been executed on or after the date on which,
Act No. XVI of 1864, or the Indian Registration Act, 1866, or the Indian
Registration Act, 1871, or the Indian Registration Act, 1877, or this Act came or
comes into force, namely:—

(e) non-testamentary instruments transferring or assigning any decree or order
of a Court or any award when such decree or order or award purports or
operates to create, declare, assign, limit or extinguish, whether in present or in
future, any right, title or interest, whether vested or contingent, of the value of
one hundred rupees and upwards, to or in immovable property:

Provided that the State Government may, by order published in the Official
Gazette, exempt from the operation of this sub-section any lease executed in any
district, or part of a district, the terms granted by which do not exceed five years
and the annual rents reserved by which do not exceed fifty rupees.”

(2) Nothing in clauses (b) and (c) of sub-section (1) applies to-....

(vi) any decree or order of a Court except a decree or order expressed to be
made on a compromise and comprising immovable property other than that
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which is the subject-matter of the suit or proceeding;”

“23. Time for presenting documents.—Subject to the provisions contained in
sections 24, 25 and 26, no document other than a will shall be accepted for
registration unless presented for that purpose to the proper officer within four
months from the date of its execution:

Provided that a copy of a decree or order may be presented within four months
from the day on which the decree or order was made, or, where it is appealable,
within four months from the day on which it becomes final.”

“32. Persons to present documents for registration.—Except in the cases
mentioned in sections 31, 88 and 89, every document to be registered under this
Act, whether such registration be compulsory or optional, shall be presented at
the proper registration-office,—

(a) by some person executing or claiming under the same, or, in the case of a
copy of a decree or order, claiming under the decree or order, or

(b) by the representative or assign of such a person, or

(c) by the agent of such a person, representative or assign, duly authorised by
power-of-attorney executed and authenticated in manner hereinafter mentioned.”

14. Part III of Act of 1908 provides for ‘registrable documents’. Section 17
provides for compulsory registration of the documents enumerated thereunder.
Sub-section (1)(e) of Section 17 provides for registration of non-testamentary
instruments transferring or assigning any decree or order of a Court or any
award when such decree or order or award purports or operates to create,
declare, assign, limit or extinguish, whether in present or in future, any right,
title or interest, whether vested or contingent, of the value of one hundred
rupees and upwards.

15. The compromise decree of 30.5.1988 as well as decree dated 12.08.1988 on
the basis of admission of the defendants is not covered under the aforesaid
provision.

16. Sub-section (2) of Section 17 is the exclusion clause, which does not require
registration of certain documents. Sub-section (2) (vi) of Act of 1908 provides
that any decree or order of a Court including a compromise decree, which forms
subject-matter of the suit, does not require registration. It is only in case of
compromise decree where property is not the subject matter of suit, but
compromise has been arrived at between the parties, the decree needs to be
registered.

17. It is an admitted case to both the parties that compromise entered between
the parties on 30.05.1988 was in respect of the property which form subject-
matter of the suit. While other four suits filed by the plaintiff was decreed on
12.08.1988 on the basis of admission made in the written statement by the
defendants under Order XII, Rule 6 C.P.C. Both the decree of 30.05.1988 and
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12.08.1988 are exempted from registration under the exclusion clause of Section
17(2)(vi) of Act of 1908.

18. The Apex Court in Mohd. Yusuf vs. Rajkumar (2020) 10 SCC 264 had already
held that “a compromise decree comprising immovable property other than
which is the subject matter of the suit or proceeding requires registration,
although any decree or order of a court is exempted from registration by virtue
of Section 17(2)(vi) of the Registration Act, 1908.".

19. In Khushi Ram vs. Nawal Singh (2021)16 SCC 279, the Apex Court held that
exclusionary clause of Section 17(2)(vi) does not require registration of a decree.

20. In Ripudaman Singh vs. Tikka Maheshwar Chand (2021) 7 SCC 446, the
Apex Court relying upon the earlier decision rendered in Bhoop Singh vs. Ram
Singh (1995) 5 SCC 709 held that there was no requirement for compulsory
registration of a decree.

21. Relying upon earlier decisions, Apex Court in Mukesh (supra) held as under :

“Thus it could be discernible that in order to fall under the exception of Section
17(2)(vi) of the Act, 1908, the following condition must be satisfied:

(i) There must be a compromise decree as per the terms of the compromise
without any collusion;

(ii). The compromise decree must pertain to the subject property in the suit; and

(iii) There must be a pre-existing right over the subject property, and the
compromise decree should not create a right afresh.”

22. Thus, it is clear that compromise decree dated 30.05.1988 as well as the
decree passed on the admission of the defendants under Order XII, Rule 6 C.P.C.
does not require registration in view of exclusionary clause of Section 17(2)(vi)
of the Act of 1908.

23. Moreover, Section 23 of Act of 1908 provides time limit for presentation of a
document for registration. The timeline provided is four months from the date of
execution of the said document. Proviso to Section 23 provides that a copy of a
decree or order may be presented within four months from the day on which the
decree or order was made, or, where it is appealable, within four months from
the day on which it becomes final.

24. It is an admitted case to both the parties that the compromise decree of
30.5.1988 and 12.08.1988 was never challenged before any Court and became
final inter se between the parties. It was for the first time that the application
was moved for registering the decree on 25.09.2023 i.e. after 35 years. The
application moved by the plaintiff-decree holder though being not maintainable
under Section 17(2)(vi), moreover, cannot be looked into by the Court concerned
in view of proviso to Section 23 of the Act of 1908 as it provides a deadline of
four months from the date when the said order, or decree becomes final.
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25. Now, adverting to Section 32, I find that it provides for the persons to
present documents for registration. In the instant case, the application was
moved before Civil Judge (Senior Division) seeking direction for getting the
decree of 1988 registered by the District Magistrate/Additional District Magistrate
(Finance & Revenue) under Section 17 of Act of 1908. Section 32(a) clearly
provides that document for registration has to be presented by some person
executing or claiming under the same, or, in the case of a copy of a decree or
order, claiming under the decree or order. Thus, sub-section (a) of Section 32
clearly provides that it is the decree holder, who has to present the document for
registration and there is no provision for moving the application before the Court
for getting the same registered.

26. The Court below exceeded its jurisdiction and directed for registration of
decree of 1988 which is against the provision of Section 32 of the Act of 1908.

27. Lastly, it was contended that the predecessor-in-interest of the petitioners
Surjeet Singh was defendant No.2 in the suit but they were not made party in
the application moved before the Civil Judge (Senior Division) Gorakhpur.

28. From perusal of the application moved by the plaintiff before the Court
concerned, I find that the petitioners, who were the necessary party, have been
deliberately excluded and thus application moved by the plaintiff was not
maintainable in view of non-joinder of necessary party.

29. Thus, to sum up, I hold as under :-

(i) Compromise decree dated 30.05.1988 and decree on the basis of admission
under Order XII, Rule 6 C.P.C. dated 12.08.1988 does not require registration in
view of exclusionary clause of Section 17(2)(vi) of Act of 1908.

(ii) Section 23 of Act of 1908 clearly provides for time limit for registration of an
order or decree, which is four months when it becomes final. In the instant case,
application has been moved after thirty-five years, which is barred by provisions
of Section 23 of Act of 1908.

(iii) Section 32 of Act of 1908 clearly provides for the person who shall present
the document for registration. The Act does not envisage any provision requiring
the Court to get the order or decree registered.

(iv) The application moved by the plaintiff was defective and not maintainable
due to non-joinder of necessary parties.

30. Considering the facts and circumstances of the case, I find that order dated
01.05.2024 passed by Civil Judge (Senior Division), Gorakhpur allowing the Misc.
Case No0.292 of 2023, 293 of 2023, 294 of 2023, 295 of 2023 and 296 of 2023
arising out of Original Suit Nos. 316 of 1988, 318 of 1988, 323 of 1988, 324 of
1988 and 325 of 1988 are totally illegal and therefore set aside.

31. All the writ petitions stand allowed.
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