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Judgement

M. Sasidharan Nambiar, J.—Petitioner is plaintiff and respondent decree holder in
0.5.225/1996 on the file of Munsiff court, Haripad. Suit was filed for recovery of
vacant possession of plaint schedule item Nos. 2 and 3 buildings. Petitioner
contended that respondent is in possession of the buildings as a licensee and
therefore petitioner is entitled to get vacant possession of the buildings.
Respondent, the brother of petitioner admitting the title of the petitioner to the
property contended that as per an agreement for sale respondent was put in
possession of 31 cents of the property wherein he constructed the buildings
spending Rs. 30,000/- and Rs. 40,000/- respectively and petitioner is not entitled
to the decree for recovery of possession. Learned Munsiff after recording the
evidence, under Ext.P1 judgment dismissed the suit. Petitioner filed A.S5.30/99
before Additional District court-II, Mavelikara challenging the decree and
judgment. Along with appeal memorandum petitioner filed 1.A.146/99 an
application under Order VI Rule 17 of CPC to amend the plaint or in the
alternative permission to withdraw suit with liberty to file a fresh suit under
Order XXIII Rule 1 of the Code. Learned District Judge under Ext.P3 order
dismissed the application. This petition is filed under Article 227 of Constitution
of India challenging Ext.P3 order.
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2. Learned Counsel appearing for petitioner and respondent were heard.
Argument of learned Counsel appearing for petitioner was that title of petitioner
was not disputed and suit was dismissed for the reason that petitioner did not
establish the license alleged in the plaint and in such circumstance petitioner was
advised to file 1.A.146/99 along with the appeal memorandum so that a
comprehensive suit could be instituted claiming recovery of possession on the
strength of title and therefore learned District Judge should have allowed that
application. It was argued that even if petitioner is not permitted to withdraw suit
with liberty to file suit as sought for, learned District Judge should have allowed
the application for amendment of the plaint. Learned Counsel appearing for
respondent submitted that application under Order VI Rule 17 of the Code was
not pressed before the appellate court and prayer to withdraw suit under Order
XXIII Rule 1 was dismissed by the court and there is no infirmity or illegality in
Ext.P3 order warranting interference. Relying on the decision of Apex court in
K.S. Bhoopathy and Others Vs. Kokila and Others, it was argued that when the
effect of withdrawal of suit is nullifying the findings in favour of respondent by
the trial court permission sought for cannot be granted and under Ext.P3,
learned District Judge rightly dismissed the application and there is no reason to
interfere with the said order. Relying on the decision of Apex court in Smt.
Kamlesh Kumari Vs. State of Uttar Pradesh and Others, learned Counsel argued
that when learned District Judge has recorded that only the prayer for withdrawal
of suit was pressed and so, it is to be taken that the prayer for amendment of
plaint was not pressed and in such circumstance, there is no reason to interfere
with Ext.P3 order.

3. As is clear from Ext.P1 judgment what was contended by petitioner was that
item Nos. 2 and 3 buildings were put in possession of respondent as a licensee
and as license has been terminated, he is entitled to get recovery of possession
of the buildings. Respondent contended that there was an oral agreement for
sale, whereunder property was put in possession of respondent and respondent
constructed buildings and therefore petitioner is not entitled to recovery of
possession sought for. Learned Munsiff on the evidence found that petitioner has
no consistent case and therefore case of respondent that he put up buildings is
probable and dismissed the suit. As rightly pointed out by learned Counsel
appearing for respondent, if the suit is permitted to be withdrawn finding entered
in favour of respondent under Ext.P1 judgment would be nullified and therefore
unless sufficient reasons are shown the application under Rule 1 Order XXIII to
withdraw suit cannot be granted. Learned District Judge has considered the
question in the proper perspective and dismissed the application. That is in
accordance with law settled by Apex court in K.S. Bhoopathy's case (supra). It
warrants no interference in exercise of extra ordinary jurisdiction of this Court
under Article 227 of Constitution of India.

4. Then the question is whether petitioner has to be permitted to amend the
plaint as sought for. True, Ext.P3 order shows that in spite of main prayer being
the one under Order VI Rule 17 of the Code, what was pressed before learned
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District Judge was the application under Order XXIII Rule 1 of the Code. But
considering the facts and circumstances of the case, it is only in the interest of
justice to give a direction to learned District Judge, to consider the application
under Order VI Rule 17 of the Code when the appeal is heard and pass
appropriate orders in accordance with law.

Writ petition is disposed of accordingly.
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