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Judgement

Jyotirmoyee Nag, J.—This Rule is directed against the judgment passed in Misc.
Appeal No. 167 of 1973 by the learned District Judge, Howrah, dismissing the
appeal of the petitioner.

2. The petitioner''s case is that he along with Badan Chandra Mandal and
Nidhiram are co-sharers of the disputed property, namely, the residential house
and the doba appertaining thereto. Badan Chandra Mandal transferred by deed of
sale a portion of the share in the undivided residential house and the doba
appertaining thereto to Sailabala on 22-12-1966. Badan Chandra Mandal did not
disclose in the deed of sale that he had co-sharers and also did not comply with
the mandatory provisions laid down in Section 5(5) of the West Bengal Land
Reforms Act. On 30-4-70 the petitioner came to know about the sale and on
21-5-1970 the petitioner filed an application for pre-emption u/s 8 of the West
Bengal Land Reforms Act before the Revenue Officer on 22-5-1970 which was
later on transferred to the learned Munsif after the amendment of the Act in
1972. The learned Munsif rejected the application u/s 8 of the West Bengal Land
Reforms Act on the ground of limitation as he held that the application for pre-
emption was not filed within three years of the date of transfer. The petitioner

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/sundar-mondal-appellant-hash-smt-... Page 1 of 2



preferred an appeal being Misc. Appeal No. 167 of 1973. The learned District
Judge also dismissed the appeal on the ground of limitation in spite of his own
finding that the relationship of co-sharer existed between the parties and there
was in fact non-service of notice u/s 5(5) of the West Bengal Land Reforms Act.

3. It is contended before me by the learned Advocate for the petitioner that both
the learned Munsif and the learned District Judge erred in relying upon Article
137 of the Limitation Act and holding that the application of the petitioner to be
time barred. His contention is that prior to 1972 when the application was made
before the Revenue Officer, no limitation was prescribed under the Act for making
an application u/s 8 of the Land Reforms Act in case of unnotified co-sharers and
the Indian Limitation Act was not attracted to his case as the application made
before the Revenue Officer. Accordingly the learned District Judge erred in
dismissing his appeal. In this connection the learned Advocate has relied upon a
decision of a Division Bench of this Court reported in (1977) 81 CWN 580. In that
case Their Lordships have held that after the passing of the West Bengal Land
Reforms Act, 1972, Article 137 of the Limitation Act, 1963, would apply to an
application for pre-emption u/s 8 of the West Bengal Land Reforms Act, 1955. No
period of limitation, however, was fixed for an application for pre-emption by a
co-sharer who had not been given notice of the transfer when such application
had to be made before the Revenue Officer before the said Amendment of the
Act was made. In the instant case no notice of transfer was served on the
petitioner and the application for pre-emption was made prior to the amendment
of 1972, before the Revenue Officer. Therefore, this decision will - apply on all
fours to the facts of the present case.

4. Accordingly this application succeeds and the impugned judgment is set aside
and the appeal sent back to the learned Additional District Judge for
consideration on merits.

5. No order is made as to costs.
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