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Judgement

D.D. Sinha, J.—Rule, made returnable forthwith by the consent of the parties.

2. Heard Mr. Rajeev Madkholkar, learned Counsel for the petitioner, Mr. T.R.
Kankale, learned Assistant Government Pleader for respondents No. 1 and 2 and
Mr. A. J. Thakkar, learned Counsel for the intervener.

3. The instant writ petition is directed against the order dated 17-8-2005 issued
by the Collector in exercise of power u/s 308 of the Maharashtra Municipalities,
Nagar Panchayat and Industrial Township Act, 1965 (for short, Municipalities Act)
whereby resolution No. 7 passed in the General Body of Municipal Council, Akot
dated 17-5-2005 granting approval to the tender for repairs and maintenance of
street light, tender for electrification under the Integrated Urban Development
Scheme and tender for lifting debris, etc. was set aside/cancelled.

4. Mr. Madkholkar, learned Counsel for the petitioner challenged the impugned
order primarily on the ground that the Collector does not have either power or
jurisdiction to cancel the said resolution passed by the Municipal Council. The
power which is vested in the Collector is only to suspend the resolution. Learned
counsel further contended that the impugned order cannot be sustained in law in
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view of the provisions of Section 308 of the Municipalities Act, and therefore,
needs to be quashed and set aside.

5. Mr. Kankale, learned Assistant Government Pleader, on the other hand
contended that as per the provisions of Sub-section (3) of Section 308 of the
Municipalities Act, the Municipal Council has already forwarded the statement to
the Regional Director of Municipal Administration for modification and the same is
pending before the Regional Director for taking decision in this regard. Learned
A.G.P. further prayed that in the instant case the Regional Director of Municipal
Administration may be directed to take a decision as per Section 308(3) of the
Municipalities Act.

6. Mr. Thakkar, learned Counsel for the intervenor adopted the contentions
canvassed by Mr. Kankale, learned Assistant Government Pleader and in order to
substantiate the contentions, reliance is placed on the judgment of this Court in
the case of Syed Kasim v. Additional Commissioner, Amravati reported in 2003
(1) Mh.L.]J. 246.

7. We have considered the contentions canvassed by the respective counsel for
the parties, perused the provisions of Section 308 of the Municipalities Act as
well as the judgment referred to hereinabove.

8. It is not at all in dispute that in view of Section 308, the Collector is only
entitled if, in the opinion of the Collector, the execution of any order or resolution
of the Municipal Council is causing or is likely to cause injury or annoyance to the
public or is against public interest or to lead to a breach of the peace or is
unlawful, for the reasons given in writing under his signature is only vested with
the power to suspend the execution of such resolution or order. The plain reading
of Sub-section (1) of Section 308 makes it crystal clear that the jurisdiction
vested in the Collector in view of Sub-section (1) of the Section 308 of the
Municipalities Act is only to suspend the order/resolution in case of contingencies
mentioned in Sub-section (1) exist and it does not give power to the Collector
either to cancel or set aside the resolution.

9. In the instant case it is not in dispute that in exercise of power u/s 308(1) of
the Municipalities Act, the Collector vide order dated 17-8-2005 set aside/
cancelled the resolution No. 7 passed in the General Body of Municipal Council,
Akot on 16-5-2005. The order passed by the Collector is without jurisdiction and
is completely inconsistent with the provisions of Sub-section (1) of Section 308
of the Municipalities Act, and therefore, cannot be sustained in law. The
statement forwarded by the Municipal Council for modification, which is pending
before the Regional Director of Municipal Administration does not validate illegal
action of the Collector of cancelling resolution of the Municipal Council since the
Collector does not have jurisdiction to do so. In the instant case since we have
quashed and set aside the order of the Collector cancelling resolution passed by
the Municipal Council, proceedings initiated under Sub-section (3) of Section 308
of the Municipalities Act by the Municipal Council before the Regional Director of
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Municipal Administration do not survive.

10. So far as the decision cited and relied on by the learned Counsel for the
intervenor in this regard referred to above is concerned, in para 14 this Court
has clearly observed that; "...It is no doubt true that provisions of Section 308(1)
of the Act does not empower the Collector to set aside the resolution but he is
entitled only to suspend the same and therefore, the Additional Commissioner
was justified in modifying the order of the Collector to that extent vide order
dated 29-6-1991...."

11. The conclusions recorded by us in the present judgment are completely
consistent with the law laid down by this Court in the above referred judgment.
Hence, for the reasons stated hereinabove, the order dated 17-8-2005 passed by
the Collector is quashed and set aside. It is open to the Collector to reconsider
the issue afresh and pass appropriate order according to the powers vested in
him u/s 308(1) of the Municipalities Act.

12. Rule is made absolute in the above terms with no order as to costs.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/sunil-aparadhe-appellant-hash-state... Page 3 of 3



