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Judgement

Tapabrata Chakraborty, J

The petitioners herein challenged an order dated 10th July, 2019 passed by the
respondent no. 4 by preferring writ petitions which were heard along with other
writ petitioners and were disposed of upon contested hearing by a common order
dated 31st July, 2019 setting aside the order dated 10th July, 2019 passed by
the respondent no. 4 and directing the said respondent to take a fresh decision
upon ascertaining as to whether the pupil-teacher ratio had been disturbed due
to the issuance of the temporary orders of transfer and orders of extension of
temporary orders of transfer during the period from 1st June, 2018 till 31st
December, 2018 (in short, the mischief period). Pursuant to the said order, three
orders all dated 4th September, 2019 have been passed by the respondent no. 4,
appearing at pages 75 to 80 of the present writ petition.

Mr. Bakshi, learned advocate appearing for the petitioners submits that the
impugned orders were passed without taking into consideration the
representations submitted by the petitioners. The said respondent no.4 while
issuing the impugned orders also did not take into consideration the fact that the
petitioners were transferred temporarily in consideration of their ailing condition.
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He further submits that in the event the petitioners are sent back to their
respective mother schools, the pupil-teacher ratio would stand disturbed. In
many cases cancellation of the temporary orders of transfers would lead to
surplus teachers in the mother schools.

Drawing the attention of this Court to Section 25 of the Right of Children to Free
and Compulsory Education Act, 2009 (in short, the said Act of 2009), Mr. Bakshi
argues that for the purpose of maintaining the pupil-teacher ratio, no teacher
posted in a school shall be made to serve in any other school or office. The rigors
of such mandatory provision has been sought to be diluted by the respondents
placing reliance upon the Transfer Rules framed under the West Bengal Primary
Education Act, 1973. Reliance has been placed upon judgment delivered in the
case of Sant Ram Sharma - Vs- State of Rajasthan & Ors., reported in A.I.R.
1967 SC 1910.

Mr. Bakshi further submits that in order to wriggle out of the constraints, the
respondents have sought to jumble up the issues and to frustrate the earlier
direction of the Court. The impugned order is arbitrary and unreasonable.

Per contra, Mr. Jahan, learned advocate appearing for the Council submits that
the issue involved in the present writ petition pertains to temporary orders of
transfer and extension of temporary orders of transfer. In the earlier order dated
10th July, 2019 passed by the respondent no. 4 the permanent orders of transfer
were not interfered with. The order of cancellation, which was passed, was in
respect of temporary orders passed during the mischief period. In the orders
impugned the respondent no. 4 had arranged the petitioners serial wise and had
given reasons in respect of each and every petitioner.

He submits that temporary orders of transfer have been cancelled for the
purpose of bringing back the teachers to their respective mother schools and to
take a fresh decision towards permanent transfer to harmonize the pupil-teacher
ratio in respect of all the schools under the Council.

From the impugned orders challenged in the present writ petition, it appears that
during the mischief period most of the temporary transfers were effected
ignoring the existing teacher-pupil ratio. In respect of some of the petitioners,
temporary orders of transfers were tested considering the total strength of the
students and the total number of sections in the respective schools.

In the said conspectus the argument of Mr. Bakshi that the impugned orders are
unreasonable, is, prima facie, not acceptable to this Court. The competent
authority had expressed a plausible reason in the order towards cancellation of
the temporary orders or the orders of extension of temporary orders.

In view thereof, the interim order, as prayed for by Mr. Bakshi, is refused.

The main writ petition would, however, be heard after the parties exchange their
affidavits.
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Accordingly, the respondents are directed to file their affidavit-in-opposition
within two weeks after the Puja vacation. Reply thereto, if any, be filed within
two weeks thereafter.

The parties would be at liberty to mention the matter for final hearing after
expiry of the period, as fixed above, towards exchange of affidavits.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/suprakash-mondal-ors-appellant-… Page 3 of 3


