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Judgement

K. Kannan, J.—The landlord, who had been divested of his property under the
Punjab Security of Land Tenures Act of 1953 (for short, the Act of 1953'') in
respect of holding in excess of the ceiling are a prescribed under the Act
challenged the order of the sale made in favour of the tenant. The proceedings
before the authorities prescribed under the Punjab Land Reforms Act of 1972
came about on a petition filed by the 7th respondent in the amended writ
petition, who was Rahmat Masih, who had applied for conferment of proprietary
rights of the surplus land allotted to him under the Act of 1953. He claimed that
the property had been allotted to him on 28.10.1962 and the entries in
jamabandi also showed that it stood entered in his name. The landowner had not
objected to the allotment and as far as he was concerned, the proceedings had
become complete. It was only when the tenant had filed an application u/s 18 of
the Act of 1953 for proprietary rights, the Collector found that the Act had
already been repealed by the Punjab Land Reforms Act of 1973 but he still found
that under the Land Reforms Act a petition for grant of proprietary rights was
required to be filed within one year. The Collector, therefore, treated this as an
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application filed under Rule 13 of the Punjab Utilization of Surplus Area Scheme
of 1973 (for short, the 1973 Scheme'') and allowed him the benefit of proprietary
rights. The landlord found the application filed by the tenant as affording a scope
for reopening the proceedings and sought for reappraisal of the land holding
under the Land Reforms Act. His contention was that Rahmat Masih was not an
''ejected tenant'' and a copy of Form K6 which was to be issued under Rule 20-A
of the Punjab Security of Land Tenures Rules had not been issued to him. This
was found to be factually incorrect by the Collector when the tenant produced a
copy of Form K6 which had been issued to him. Finding that the property held by
the tenant was 25 kanal 11 marlas or 0.82 hectares of Ist quality, he determined
the property at Rs.5,000/- per hectare and directed an amount of Rs.4,100/- as
payable in nine half yearly installments of Rs.500/- each and that the last
installment payable was Rs. 100/-. The Collector''s orders were passed on
14.11.1977. The appeal before the Commissioner and the revision before the
Financial Commissioner also confirmed the decision of the Collector. These orders
were challenged in the writ petition. During the pendency of the writ petition, the
original owner had died and the legal representatives have been added.

2. The learned senior counsel appearing on behalf of the petitioner has two
contentions to make: (i) surplus area declared could not be stated to have been
utilized by the Government and consequently, the death of the landowner that
resulted in inheritance by the legal heirs required a fresh determination.
According to him, the utilization could not be said to have been completed till all
the formalities attended on allotment were complete. Even a qabuliyatnama had
not been executed under the Rules in favour of the tenant; and (ii) the petition
had been filed by the tenant after the Land Reforms Act had come into effect and
in terms of Section 15, a demand for proprietary rights by a tenant could be
made only within a period of one year and the petition filed u/s 18 under the
Punjab Security of Land Tenures Act could not have been taken as a petition
under Rule 13 of the 1973 Scheme.

3. In support of the contention that the property could not have been said to be
utilized and that it was possible to seek for a reassessment, the learned senior
counsel for the petitioner relies on a judgment of the Hon''ble Supreme Court in
Financial Commissioner, Haryana State and Others Vs. Kela Devi and Another,
dealing with the issue of the permissible area as defined u/s 2(3) of the Punjab
Security of Land Tenures Act of 1953. The Hon''ble Supreme Court was dealing
with the situation of when the landowner had died on 14.07.1965 after the
property held by him had been declared as falling within surplus area by order
issued on 25.11.1959. On the death of the landowner, two of the heirs made an
application u/s 10A(b) and 10B of the Punjab law stating that the land had been
inherited by them in equal shares and that no portion of the property could be
treated as surplus area and reappraisal was necessary. The Collector dismissed
that application on the ground that surplus area declared in the landowner''s life
time had been allotted to other tenants and could not be excluded from the
holding in the hands of the widow and mother. The question raised before the
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Hon''ble Supreme Court was whether a mere allotment of land to the tenants u/s
10A(a) of the Act would amount to utilization of surplus area when the tenant
had not taken possession under the allotment orders. The Court held that an
allotment must be accompanied by a certificate of allotment taking a possession
within the prescribed period and execution of qabuliyatnama or patta in respect
of the land. I must point out immediately that the Hon''ble Supreme Court was
not dealing with the situation of the property in the hands of the tenant. On the
other hand, there had been "merely" an order of ejectment but no further
formalities had taken effect. In this case on a matter of fact, Form K had been
issued to the tenant and the khasra girdawari showed the tenant in possession of
the property.

4. The learned senior counsel also relies on a judgment of the Hon''ble Supreme
Court in Ujjagar Singh (Dead) by Lrs. Vs. Collector, Bhatinda and Another, that
held that fresh steps for fixation of ceiling of landowner have to betaken in
accordance with provisions of Punjab Land Reforms Act. If the lands declared as
surplus under the Punjab law did not vest in the State Government and
possession had not also been taken, the 5 - member Bench of the Hon''ble
Supreme Court held that fresh determination has to be made in respect of the
area which landowner was entitled to hold along with his adult sons in the light
of the Punjab Land Reforms Act. This decision also will not apply since we are
dealing with the case of the property not having vested under the Punjab law of
1953. The property had been declared as surplus and also transferred to a tenant
and form-K issued to the tenant. That I will hold again as a distinguishing feature
from the point dealt with by the Hon''ble Supreme Court in Ujjagar Singh''s case.
The counsel also relied on a Full Bench ruling of this Court in Ranjit Ram Vs. The
Financial Commissioner, Revenue Punjab, Chandigarh and Others, , that held that
in terms of the Punjab Land Reforms Act of 1973 that even though land is
declared as surplus under the Punjab law of 1953 if the landowner had not been
divested of the ownership of surplus area before the commencement of the
Punjab Land Reforms Act, he was entitled to hold the permissible area for his
family. The Full Bench was again dealing with the situation where possession had
not been taken over by the State Government till the commencement of the
Punjab Land Reforms Act. None of the above decision will, therefore, apply to the
facts of this case.

5. It must be noticed that the landowner himself was not applying for
redetermination of property or making any objection regarding the allotment of
the property in the year 1962 in favour of the tenant. The objection from the
landowner is brought at a time when the tenant was applying for sale of the
proprietary rights. Once the property had been divested of the landowner and
the property had also fallen into the hands of tenant by an allotment made under
the Punjab Security of Land Tenures Act, either there could have been an
application u/s 18 when such Act was in force or it would have been possible for
the tenant to apply for sale under the Punjab Land Reforms Act of 1973 u/s 15 or
still even a claim for transfer of property would have been perfectly tenable in
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terms of Rule 13 of the 1973 Scheme. Rule 13 reads as follows:-

13. Conferment of proprietary rights on tenants allotted surplus land under the
Punjab law -A tenant resettled on the surplus area of a landowner in accordance
with the provisions of the Punjab Law and the rules framed there under at any
time before the commencement of the Act shall be deemed to have been allotted
land in accordance with the provisions of this scheme:

Provided that the provisions of this paragraph shall not be applicable where the
tenant is deemed to have become the owner in accordance with clause (b) of
subsection (4) of section 18 of the Punjab Law before the commencement of the
scheme.

I would find that there is nothing wrong or inequitable in the Collector treating an
application filed u/s 18 of the Punjab law of 1953 as an application filed under
Rule 13. The Punjab law of 1953 itself had been repealed by the Punjab Land
Reforms Act and when the petition had been filed in the year 1976, it could not
have been filed under the Punjab law of 1953. The property had been treated as
surplus and had vested in the Government and it is an exercise of such a right
that the property had been transferred to the tenant under the Punjab law of
1953. A property that is within surplus area was certainly capable of being sold in
favour of the tenant under the 1973 Scheme. The petitioner cannot reopen
issues of what had already stood finalized. If only the property had not been
divested and held by the landowner, it could have been possible to plead for a
reappraisal on the basis of inheritance occurring during the pendency of
proceedings. In this case, the transfer had taken effect even during the life time
of the landowner and full divestiture of ownership had also taken place. The
impugned orders are perfectly tenable in law and there is no scope for
intervention in the writ petition. The writ petition is dismissed.
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