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Judgement

Ravi Malimath

1. The respondent - plaintiff filed a suit for declaration. During the pendency of
the suit, he filed an application under Order - 26, Rule 9, read with Section - 151
of C.P.C., seeking appointment of a Commissioner. The Trial Court by the
impugned order allowed the same. Hence, the present petition by the defendant.
The Learned Counsel for the petitioner contends that the impugned order is bad
in law and liable to be set-aside. That the Trial Court misdirected itself in allowing
the application, even before commencement of evidence. Hence, the application
be rejected on that ground alone.

2. The Learned Counsel for the respondents defends the impugned order. He
contends that the Trial Court was of the considered view that, it is appropriate to
appoint a Commissioner, and hence he pleads that there is no error committed
by the Trial Court that calls for interference.

3. On hearing the Learned Counsels and on examining the material on record
and the impugned order, I am of the considered view that the Trial Court
committed an error in allowing the application to appoint a Commissioner, in a
case where evidence is yet to commence. It is only after evidence is recorded
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and in such an event if evidence is recorded and on consideration of the same, if
the Trial Court is of the view that appointment of the Commissioner is necessary
and just, in order to assist the Court it is only at that stage that a Commissioner
may be appointed. The Trial Court to allow such an application at this stage of
the suit is premature.

4. Under these circumstances, liberty is always available for the respondents to
make such an application after closure of evidence, for an appointment of a
Commissioner, if necessary, which the Trial Court shall necessarily consider on
merits. For the aforesaid reasons, the order 29.03.2012, passed by the Principal
Civil Judge (Junior Division), and JMFC, Shimoga, is set-aside.

Ordered accordingly.
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