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Judgement

P. Jaganmohan Reddy, J.—These appeals are by special leave in which the
question which falls for consideration is whether the appellant is a person
employed within the meaning of Section 2(12)(iii) of the Madras Shops &
Establishments Act, 1947 (Madras Act No. XXXVI of 1947) (hereinafter called 'the
Act'). The first respondent, a private limited company, (hereinafter termed as
'the holding company' or the 'Madras company'), having been empowered by the
Memorandum of Association, promoted another company known as the Gordon
Woodroffe Leather Manufacturing Company (hereinafter called the subsidiary
company' or the "Pallavaram company') in which it held 80% preference shares
and 70% equity shares. The holding company was also the managing agent of
the subsidiary company. In 1959 the managing agency of the holding company
was terminated but nevertheless in view of its shareholding it continued to
control the subsidiary company. The appellant 'who was a Chartered Accountant
qualified in London had applied for and was offered employment as an Assistant
in the holding company on the terms and conditions contained in the letter dated
19-10-1963. He accepted the employment and the terms and was accordingly
appointed by the holding company. On 28-10-1965 the holding company, in
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order to simplify the accounting procedures, informed the appellant of its
decision to offer revision of the terms of engagement with effect from 1st July,
1965 relating to the basic salary, D.A. and bonus, all other terms of service
remaining unaltered. The Appellant was asked to confirm his acceptance of these
terms which it appears he did. He was thereafter permitted to cross the
efficiency bar. It may here bet mentioned mat after his appointment, the
appellant was given training in the Madras company for two months after which it
is alleged that the Director had asked him to go to the Pallavaram company to
work there. Even while working there his salary was being paid by the Madras
company though it was by an arrangement between the two companies being
debited to the Pallavaram company. The appellant continued to work in the
Pallavaram company till 15th October, 1966 on which date his services were
terminated by the holding company. The appellant thereupon filed an appeal
before the Additional Commissioner for Workman's Compensation u/s 41(2) of
the Workmen's Compensation Act. The 1st respondent, however, raised an
objection before the Additional Commissioner that the appellant was not a person
employed within the meaning of the Act and, therefore, the provisions of the said
Act would not be applicable to him. In view of this objection, was filed by the
appellant u/s 51 of the Act for declaring that he is a person employed and some
time thereafter got his application u/s 41(2) stayed. The Us between the parties
on the application u/s 51 as well as u/s 41(2) was whether the appellant was an
employee of the holding company or of the subsidiary company. The appellant
claimed that.under the terms of the offer of appointment which was accepted by
him he was required to work either in the Madras office or the Pallavaram office
or at any other office or place of business of the company and though he was
working in the Pallavaram office, his salary was being paid by the holding
company, his bonus for the year ending 1964 was also paid by that company
which also terminated his services. The 1st respondent averred that though the
petitioner might have been appointed or dismissed by the Madras company he
was actually a person employed in the Pallavaram company. It was also admitted
that while the salary of the appellant was paid initially by the Madras company it
was recovered from the Pallavaram company as is evident from the registers of
account maintained that such recoveries from the Pallavaram company was
effected, and that for the purposes of the Act what is relevant is not 'employment
by' but employment in'. If so as he was employed in the Pallavaram company he
was not a person employed within the definition of the Act by the Madras
company. The Commissioner of Labour by his order of 9th January, 1968
accepted the 1st respondent's contention and held that the petitioner' cannot be
declared to be a person employed u/s 2(12) (iii) of the Act and that even u/s
2(12) (ii) of the Act, the petitioner cannot be treated as a person employed vis-a-
vis the Pallavaram Company as admittedly the appellant was not a member of
the clerical staff employed in the Pallavaram company. The petition was
accordingly dismissed.

2. After this appeal was dismissed the appeal filed u/s 41(2) of the Act was
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disposed of by the Additional Commissioner for Workmen's Compensation who
held that in view of the findings given by the competent authority u/s 51 of the
Act on the question of applicability of the provisions of that Act to the appellant,
he had no jurisdiction to go into the merits of the appeal. He accordingly
dismissed that appeal also.

3. It may be stated that the appellant's SLP was filed against both the Orders but
in view of the objection raised by the office, two S.L.Ps. were filed and this Court
gave leave on them. These two appeals were subsequently consolidated.

4. On behalf of the appellant the following two questions were urged for
determination (1) whether on the facts and circumstances of the case and on a
true construction of Clause (iii) Sub-section (12) of Section 2, the appellant
being wholly and principally employed in connection with the business of the
Madras establishment was a person employed, (2) whether the jurisdiction of the
authority u/s 41 Sub-section (2) is circumscribed by the provisions of section 51.
In our view the second question is purely academic because if the jurisdiction of
the authority u/s 41(2) is circumscribed by the provisions of Section 51 the
question whether the decision of the Commissioner of Labour u/s 51 that the
appellant is a person. employed will nevertheless arise for decision and if it is not
ever then that question would fall for determination. In any view we have to
ascertain what under the provisions of the Act is meant by a person employed
and whether the appellant is one such. II he is a person employed then the
Additional Commissioner of Workmen's Compensation has to go into the
allegation of the appellant that his services were not terminated in accordance
with the provisions of Section 41(1).

5. A person employed has been defined under the Act and in so far as it is
relevant for the purposes of the appeal, Section 2(12) (ii) & (iii) alone need be
considered. These are set out as under:-

2(12) "person employed" means-

X %k X Xk Xk X

(ii) in the case of a factory or an industrial undertaking, a member of the clerical
staff employed in such factory or undertaking;

(iii) in the case of a commercial establishment other than a clerical department
of a factory or an industrial undertaking, a person wholly or principally employed
in connection with the business of the establishment, and includes a peon;

It is not disputed that the Pallavaram company is a factory and that the appellant
is not a member of the clerical staff in that factory. In view of this, admission,
the appellant cannot be a person employed under Clause 2(12)(ii) not because
he is employed in the Pallavaram company which is itself a matter that has to be
determined, but because he is not a member of the clerical staff employed in
that factory. The appellant's case, therefore, has to be examined under Clause
(iii) of Sub-section (12) of Section 2, It has to be noticed that an establishment
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for the purposes of the clause must be a commercial establishment and even if
the clerical department of a factory or an industrial undertaking falls within the
definition of commercial establishment, he is not a person in the clerical
department of a factory or an industrial undertaking, but is one who is wholly or
principally employed in connection with the business of the commercial
establishment. Before we examine the meaning of these terms, it is also
necessary to consider the definition given in the Act of the terms '‘commercial
establishment', 'employer' and "establishment' given respectively under Clauses
(3), (5) & (6) of Section 2.

These are as follows :-

(3) "commercial establishment"” means an establishment which is not a shop but
which carries on the business of advertising, commission, forwarding or
commercial agency, or which is a clerical department of a factory or industrial
undertaking or which is an insurance company, joint stock company, bank,
brokers' office or exchange and includes such other establishment as the (State)
Government may by notification declare to be a commercial establishment for
the purposes of this Act;

(5) "employer" means a person owning, or having charge of, the business of an
establishment and includes the manager, agent or other person acting in the
general management or control of an establishment;

(6) "establishment" means a shop, commercial establishment, restaurant,
eatinghouse, residential hotel, theatre or any place of public amusement or
entertainment and includes such establishment as the (State) Government may
by notification declare to be an establishment for the purposes of this Act;

6. It is evident that the Madras company is a 'commercial establishment' in terms
of the definition as it is a joint stock company, forwarding agents and carries on
other activities of a commercial nature. It may also be mentioned that under that
definition the clerical department of the Pallavaram factory is also a commercial
establishment.

7. As we said earlier, the reason why in Clause 2(12) (iii) of the definition a
person who is employed in a clerical department of a factory or an industrial
undertaking has been excluded from the definition of a person is because without
those words of exception he would have been included. As it was the intention of
the Act to confine the definition of a person employed only to a commercial
establishment other than clerical department of a factory or an industrial
undertaking the words of exception had to be introduced in the definition to
reflect that intention. The crucial question for determining whether a person is a
person employed is whether he is wholly or principally employed in connection
with the business of the establishment. It would not be accurate to focus our
attention as was done by the Labour Commissioner only on the question whether
the appellant, was 'employed in' or 'employed by' because these words employed
in without the further requirement that he should' be employed in connection
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with the business of the establishment would be misleading.

8. The Respondent's Advocate has referred to the Preamble, the Statement of
Objects & Reasons and laid emphasis on the intention of the Act which was to
cover only cases of those persons who were actually working in a commercial
undertaking and not those who were employed in a factory or industrial
undertaking. What is sought to be impressed upon is that the test to be applied
for ascertaining whether a person is a person employed is not who employs him
but where he is employed or works. On this assumption it is contended on behalf
of the respondent that it is possible for a person to be employed by one
establishment and assigned to work in another establishment and what will
determine whether the person so assigned is a person employed is whether the
place where he works is or is hot a commercial undertaking and if it is not then
he is not a person employed. Applying this thesis to the facts of this case, it is
submitted that though the Madras Company has employed the Appellant, it has,
employed him for working in Pallavaram, the salary though paid by the Madras
company was reimbursed from the Pallavaram company and since the appellant
on his own admission worked in the Pallavaram company ever since he was
appointed he is not a person employed because he was wholly or principally
employed in /connection with the business of the Pallavaram company which is a
factory registered under the Factories Act. In support of this contention he has
referred us to The Salem Sri Ramaswami Bank Ltd. v. The Additional
Commissioner for Workmen's Compensation, Chepauk, Madras and Anr. 1956 2
M.L.J.P. 254, T.P. v. The Commissioner for Workmen's Compensation, Madras and
Anr.1957 AIR . 44.668. and T. Prem Sagar Vs. The Standard Vacuum Oil
Company Madras and Others, .

9. What was considered in the first case is not whether the person is a person
employed within the meaning of Section 2(12) of the Act but whether u/s 4(1)
(a) which provides that nothing contained in the Act shall apply to persons
employed in any establishment in a position of management, the 2nd respondent
therein was a person in the position of management and if so whether his appeal
u/s 41(2) was incompetent. It is evident from this case that the two objections to
the maintainability of the appeal preferred by the; second respondent u/s 41(2)
of the Act which were taken before the Additional Commissioner were : (1) that
u/s 4(1)(a) of the Act the second respondent had been employed in the Bank in
a position of management and (2) that the contention of the .second respondent
that if he could not be reinstated as Secretary, be could be reinstated as Cashier
was unattainable because by a valid notification issued by the Government,
Cashiers had been excluded from the purview of the Act. The Additional
Commissioner did not record any specific findings on the issue whether the
second respondent had been employed as Cashier and whether he is entitled to
prefer the appeal u/s 41(2). That Court did not in view of the facts of that case
consider it necessary to pursue the matter further. It was only on the question
whether the second respondent was occupying a position of management, as
such his appeal could not be entertained u/s 4(1) (a) that was considered and
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decided. The observations of Rajagopalan, J. at page 257 that he was using the
expression employed only to mean assign the work of is being sought to support
the contention that these words would furnish a test in determining whether a
person is a person employed-under Section 2(12)(iii). These observations have
been torn out of the context, because what the learned Judge says immediately
thereafter would negative any such canteen firm. What is said is this :-

In my opinion it is an assignment of work, a valid assignment of the work, by the
employer, that should furnish the real test hi deciding whether a given employee
is a person employed in a position of management within the meaning of Section

4(1)(a)

We find that throughout the judgment the question whether a person was a
person employed within the meaning of Section 2 (12) (iii) has not been mooted.
In the second case of Chandra also this question was not considered as is clearly
apparent from the observations of the learned Chief Justice delivering the
Judgment of the Bench at page 669 that it was not contended before them that
the Appellant was not a person employed within the meaning of Section 2(12) of
the Act.

10. In the third case similarly the decision of this Court turned on the question
whether the appellant therein was employed in a position of management. It was
held on the facts of that case that he was not a person employed in a position of
management and as such did not fall within the exemption of Section 4(1)(a). On
the other hand what has been stated by reference to Section 2(12)(iii) are
useful. Gajendragadkar, J. as he then was observed at page 1036 :

The test which has to be applied in determining the question as to whether a
person is employed in a commercial establishment is whether he is wholly or
principally employed in connection with the business of the said establishment.
As soon as it is shown that the employment of the person is either wholly or
principally connected with the business of the establishment, he fills within the
definition.

11. The key to Section 2(12)(iii) is whether a person is wholly or principally
employed in connection with the business of the commercial establishment. On
the very threshold what we have to determine is by whom the respondent is
employed. Is he employed by the Madras company or by the Pallavaram
company which is a factory and if he is by the former which it is not disputed he
is, is he wholly or principally employed by it ? It is contended that the Appellant
is employed wholly or principally by the Pallavaram Company because it is the
place where he has been working. In our view there is no validity in this
submission. On the facts of this case the Pallavaram company is not the
employer of the appellant. All relevant facts that have been established and are
not disputed point to the irresistible conclusion that the employer is the Madras
company. It was this company that appointed the appellant. The appointment
Order of 19th October, 1963 shows that he was appointed as an Assistant in that
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company. The terms of the Order further show that apart from the salary set out
therein on which he was appointed, he was to receive dearness allowance at the
rate of 35 per cent of the basic salary or such other rate as the Board of that
company may decide from time to time. He has to become a member of the
Provident Fund to which both he and the Madras company have to subscribe The
annual bonus was to be calculated in the same manner as the annual bonus
payable to other Assistants of the company. His services can only be terminated
by the Madras company in terms of paragraph 6 of the Order and under
paragraph 5 he was required to work either in Madras Office (Office hours 9.15
a.m. to 5.30 p.m.) or Pallavaram (office hours 8 a.m. to 4.30 p.m.) or at any
other office or place of business of the company. It is clear from this letter of
appointment that he has to work wherever the company directs him to work as
such he would be a person wholly or principally employed in connection with the
business of the Madras company. Inasmuch as it is apparent that the obligation
to work at Pallavaram is under the directions of the company it will be considered
to be a part of the business of the company as indeed the words "business of the
company" in paragraph 5 govern not only the obligation to.,work at" Pallavaram
but at any other place or places where the company directs him to work. The
revised terms of employment of the appellant dated the 28th October, 1965
also .show that those terms are applicable to the contracts of all Assistants of the
company. It is also to be noticed that the bonnus was paid by the Madras
company nor is it disputed that his salary and bonus was being paid by that
company. The income tax deductions were made by the Madras company which
also furnished a certificate to the tax authority as per Ex. P.9. That company
further certified to the Madras Housing Board on January 8, 1966 what the
appellant's salary per month and the total salary and allowances which are paid
to him by that company were. It may also be mentioned that the appellant's
leave had to be granted by the Madras company and not by the Pallavaram
company. Ext.M-II would show that the application for leave was made by the
appellant to the Managing Director of the Madras company. One other fact which
appears from the evidence of R.W.I., Director of the Madras company who was
also the Secretary of the Pallavaram company is that the appellant was signing
bills for Tullies Woodroffee factory at Pallavaram which is another subsidiary of
the Madras company. He was also signing the bills of sale of all such manufacture
purely for administrative convenience. All these facts support the conclusion that
the appellant was employed on the business of the Madras company because he
was working under their directions wherever they wanted him to work and
whatever 'work was entrusted to him in terms of the appointment order. The
mere fact that he was working in Pallavaram does not make him an employee of
that company nor does the Pallavarm company become his employer because
neither that company pays his salary nor does it grant leave, nor has it any
obligation towards the appellant in respect of Provident Fund, bonus or any other
emoluments, nor for that matter can it suspend or dismiss him. Indeed the very
order of termination of his services was made by he Madras company and not by
the Pallavarm company. On the 15th October, 1966 this is what the Director of
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the Madras company wrote to the appellant :-
I refer to our letter of appointment of 19th October, 1963.

I have given very serious consideration to the question of renewing your
Agreement but have come to the conclusion that in the period during which you
have been employed by this company your work has not reached the standard
which was expected and therefore it is not possible to renew your appointment.

Will you kindly therefore take this letter as being the requisite one month's notice
of termination of your services in accordance with paragraph 6 of the fetter
under reference.

If you wish to discuss this matter with, me I will be available at 3.30 p.m. on
Tuesday the 18th October, but I must advise you that I have taken an irrevocable
decision in the matter.

12. This letter clearly shows that the employer is the Madras company because it
is only the employer who pan terminate the services of an employee. It is,
therefore, idle to suggest that the Pallavaram company was the employer merely
because the Madras company had asked him to work in that company.

13. It is further submitted by the respondent that the Madras company and the
Pallavaram company being two incorporated companies they were separate and
independent legal entities and that merely because the Madras company has a
controlling interest in the Pallavaram company does not vest the administration
of Pallavaram company in the Madras company. Whether it is so or not we have
no evidence, nor is there anything to show under what arrangements between
the two companies, the Madras company was managing the affairs of the
Pallavaram company. If we have to accept the contention of the learned Advocate
for the respondent that because the appellant was permitted by the Madras
company to work in the Pallavaram company he was employed wholly or
principally in connection with the business of the Pallavaram company, he will be
an employer-less-employee because even though Pallavaram company has no
control over him or his work nor has it the power to suspend or discharge him,
he would nonetheless be an employee of that company for the purposes of
Section 2(12) (iii). This would result in an incongruity and would have the effect
of arming the employer with a device to circumvent the provisions of the Act
inasmuch as all that an employer has to do is to make the employee work at
places which are factories or industrial undertakings and plead, when he
dismisses him without reasonable cause, that he is not a person employed. We
do not think that such a result was intended, nor is a conclusion so baneful
deducible from the provisions of the Act.

14. We accordingly allow the appeals with costs, one set and remand the case to
the Additional Commissioner, of Workmen's Compensation to hear and dispose of
the appealed by the appellant.
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