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Judgement

Bal Raj Tuli, J.—This appeal under Clause 10 of the Letters Patent has been
placed before us for decision in pursuance of the order of S. B. Capoor and R. S.
Narula, J]. of September 26, 1968. When this appeal came up for hearing before
the learned Judges, it was considered that the legal question arising in this
appeal was the same as was referred by Sarkaria, J. on April 1, 1968, in C. W.
1232 of 1965. That is how this appeal has come before us for decision.

2. In fact, the point of law that arises for decision in this appeal is not the same
as arose in C. W. 1232 of 1965 as observed by the learned Single Judge in his
judgment as under:--

"I am not determining question whether there is any period of limitation
prescribed for the Commissioner within which he can exercise his powers under
S.21."

The question of Taw that was referred in C. W. 1232 of 1965 to a Full Bench was
"Whether the jurisdiction of the Commissioner u/s 21 (1) of the Punjab General
Sales Tax Act, 1948, is subject to the period of limitation prescribed in Section
11-A of the Act". The question of law that arises in this appeal is whether the
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proceedings for fresh assessment taken by the assessing authority in pursuance
of the directions made by the Commissioner while disposing of a revision petition
u/s 21 (1) of the Act setting aside the order of assessment and ordering the
assessing authority to make a fresh assessment in accordance with law are
governed by the period of limitation prescribed in Sub-sections (4), (5) and (6)
of Section 11 or Section 11-A of the Punjab General Sales Tax Act, 1948,
hereinafter called" the Act. The learned Judge has taken the view that the
proceedings taken for fresh assessment by the assessing authority in pursuance
of the order of remand made by the Commissioner in exercise of revisional
powers is governed by the period of limitation provided in Sub-sections (4), (5)
and (6) of Section 11 or Section 11-A of the Act. This view of the learned Judge
is well founded and finds support from, a judgment of their Lordships of the
Supreme Court in Jaipuria Brothers Co. Vs. State of Uttar Pradesh and Others, .
Their Lordships were dealing with the provisions of U. P. Sales Tax Act, 1948.
Sub-section (3) of Section 10 of that Act provides:--

"The Revising Authority may in his discretion at any time suo motu or on the
application of the Commissioner of Sales Tax or the person aggrieved, call for
and examine the record of any order made by any Appellate or Assessing
Authority under this Act, for the purpose of satisfying himself as to the legality or
propriety of such order and may pass such order as he thinks fit:

Provided that no such application shall be entertained in any case where an
appeal lay against the order, but was not preferred."

This provision of law is analogous to Section 21 (1) of the Act which confers
revisional powers on the Commissioner.

3. Section 21 of the U. P. Act provided as under;--

"Where the whole or any part of the turnover of a dealer has, for any reason,
escaped assessment to tax in any year, the Assessing Authority may, at any time
within three years from the expiry of such year, and after issuing notice to the
dealer and making such enquiry as may be necessary, assess the tax payable on
such turnover."

4. This section corresponds to Section 11-A of the Act. In that case a Division
Bench of Allahabad High Court had taken the view that Section 21 which imposed
upon the assessing authority duty to exercise his power to assess turnover which
escaped assessment within three years from the end of the year of assessment
applied only to the order which the assessing authority made suo motu: where,
he was directed to proceed by an order of the appellate or revisional authority
under Sections 9 and 10 of the Act to reassess, the period of limitation had no
application. While holding the view of the Division Bench of the Allahabad High
Court to be erroneous, their Lordships of the Supreme Court observed as under:

"In our view the High Court was in error in so limiting the operation of Section
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21. That section imposes a restriction upon the power of the Sales Tax Officer:
that officer is competent within three years next succeeding the date to which
the tax relates to assess tax payable on the turnover which has escaped
assessment. But the section does not provide expressly, nor is there any
implication, that the period within which reassessment may be made applies only
to those cases where the Sales Tax Officer acts on his own initiative and not
pursuant to the directions of the appellate or the revisional authority". Their
Lordships relied on a judgment of the Privy Council in (1938) 6 ITR 414 (Privy
Council) in support of their view.

5. In the instant case Om Parkash Soth, sole-proprietor of the firm Kohinoor
Woollen Silk Mills, Amritsar is a registered dealer under the Act. He was required
to furnish quarterly returns for the year 1958-59. He filed a return only with
respect to the first quarter of the year and best judgment assessment was made
by order dated February 16, 1960, by the assessing authority at an estimated
gross turnover of one lac rupees. A sum of Rs. 1,000 was assessed as purchase
tax for an estimated amount of purchases of Rs. 50,000 within the State. The
amount of Rs. 1000 was paid by the assessee in two instalments of Rs. 500 each
on July 7, 1960, and August 30, 1960. On December 16, 1960, another order
creating the liability of Rs. 1000 was made by the assessing authority with
regard to the same year. On December 15, 1962, a notice was sent by the Excise
and Taxation Commissioner, Punjab, "exercising the powers u/s 21 (1) of the Act"
to the petitioner intimating that he had decided suo motu to examine the legality
and propriety of the assessment orders dated February 16, 1960, and December
16, 1960, and that the case would be heard and determined by the Additional
Excise and Taxation Commissioner, Punjab, in due course. The case was heard by
the Assistant Additional Excise and Taxation Commissioner, Punjab, Patiala, on
March 15, 1963, in the presence of the Taxation Inspector on behalf of the State
and Shri Kidar Nath who appeared for the respondent. The revising authority
held that "the order passed by the Assessing Authority in this case is improper
and is set aside. The Assessing Authority should have scrutinised necessary
declaration forms before giving deductions under Rule 26 on account of sale to
registered dealers. Since the case was being decided on best judgment bails,
deductions on account of sale to registered dealers should not have been
allowed. Moreover, suo motu powers are not cabined by any time limit. The case
is, therefore, sent down to the Assessing Authority, Amritsar for a fresh
assessment according to law".

6. Against this order, the respondent filed the writ petition in this Court which
was accepted by the learned single Judge on January 9, 1964. While accepting
the writ petition, the learned Single Judge relied on the judgment of their
Lordships of the Supreme Court in Ghanshyam Das Vs. Regional Assistant
Commissioner of Sales Tax, Nagpur, , and observed as under:--

"The fresh proceedings which the Assessing Authority started after the lapse of
four years would necessarily be proceedings u/s 11-A and thus would be without
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jurisdiction as that they were initiated after the prescribed period for the purpose
had elapsed."

7. The present appeal has been filed by the Assessing Authority, Amritsar, and
the Assistant Additional Excise and Taxation Commissioner, Punjab, for setting
aside the order of the learned Single Judge. In support of it, the learned
Advocate General for the State of Punjab has contended that the fresh
proceedings taken by the assessing authority in pursuance of the order of
remand by the Assistant Additional Excise and Taxation Commissioner were not
fresh proceedings but were continuation of the proceedings that had been taken
earlier and in respect of which orders had been passed on February 16, 1960 and
December 16, 1960. That contention has no force in view of the judgment of
their Lordships of the Supreme Court in Jaipuria Brothers Co. Vs. State of Uttar
Pradesh and Others, . The assessing authority, after the order of remand, issued
a fresh notice to the respondent for reassessment as a part of the turnover had
escaped assessment because of the deductions that had been held by the
revising authority to have been wrongly allowed. It was open to the
Commissioner to redetermine the quantum of turnover liable to tax while
exercising the revisional powers but once he decided to direct the assessing
authority to make a reassessment in accordance with law, the proceedings for
reassessment were fresh proceedings which were Governed by the period of
limitation prescribed in Section 11-A of the Act. The learned Advocate General
has put forth an argument that since the original assessment order was passed
on best judgment the nature of the proceedings after remand remained the
same. Even if that be so, the same period of limitation is provided in Sub-
sections (4), (5) and (6) of Section 11 which govern the orders of assessment
based on best judgment.

8. For the reasons given above there is no merit in this appeal which is dismissed
with costs.

Shamsher Bahadur, J.
9.1 agree.
R.S. Narula, J.

10. I also agree.
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